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PREFACE 

The republication of the classic works connected with the 
history and development of international law was undertaken 
by the Carnegie Institution of Washington in 1906, at the sug- 
gestion of the undersigned, then Solicitor for the Department 
of State, under whose supervision as General Editor the series 
has since been published. On January i, 1917, the project 
was transferred to the Carnegie Endowment for International 
Peace and the publication of the series is being continued by the 
Endowment's Division of International Law. 

The present volume, Gentili's Hispanica Advocatio, is edited 
with an Introduction by the distinguished classicist, Professor 
Frank Frost Abbott, who has also made the English translation 
of the text of Gentili's treatise. 

The reasons for including Gentili^s treatise are sufBciently 
sct forth bv Professor Abbott in his introduction. The original 
text, issued in 1613 by the brother of the author, and five years 
af ter his death, is exceedingly hard to get, for, although search 
was made, no copy was to be had in London, Paris or Leipzig. 
The photographic reproduction made f rom a copy of the second 
edition, appearing in 1661, in the possession of the Library of 
Congress, places the work within the hands of any and all coun- 
tries, and Professor Abbott's faithful translation of a text which 
abounds in difficulties and which has not hitherto been translated 
into English makes its mastery an easy matter to the English- 
speaking world. 

One reason for republishing the classics of Interaational 
Law is the difficulty of procuring the texts in convenient form 
for scientific study; the libraries in the United States have been 
searched with the result that few of the earlier works were 
10 be found. Another reason is that some of the works selected 
for republication have never been translated into English. The 
American publicist is therefore at a disadvantage in consult- 
ing works of admitted authority, and when found they are, as 
it were, sealed books to all but trained Latinists. The specialist 
is thus forced to rely upon sumnlary statements and references 
to them to be found in treatises on International Law, or is 
driven to examine them in European libraries, often a difficult 
task, while the general reader is practiqally barred from the 
stores of knowledge locked up in the earlier works on the Law 
of Nations. The same difficulty exists in Latin America, Japan, 
and in a lesser degree in many European countries. 
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Eminent publicists, European and American, who have 
been consulted as to the usefulness of the plan to republish 
the Classics, have indorsed thc project and have pledged their 
personal cooperation. The works to be included in the scrics 
have not only been approved but suggested by them, so that 
the undertaking is international in scope, in selection, and in 
execution. 

The underlying principle of selection has been to reissue 
those works which can be said to have contributed either to the 
origin or to the growth of International Law and the term 
classic has been used in the broad rather than in the narrow 
sense, so that no work will be omitted which can be said to 
have contributed to the origin or growth of the Law of Na- 
tions. The masterpieces of Grotius will naturally be the 
central point in the series, but the works of his leading prede- 
cessors and successors will likewise be included. The text of 
each author will be reproduced photographically,. so as to 
lay the source before the reader without the mistakes which 
creep into a newly printed text. In the case of the early 
authors the photographed text will be accompanied by a revised 
text whenever that course shall seem desirable. An Introduc- 
tion will be prefixed to each work, giving the necessary bio- 
graphical details and stating the importance of the text and its 
place in International Law; tables of errata in the original will 
be added, and notes deemed necessary to clear up doubts and 
ambiguities or to correct mistakes in the text will be supplied. 
Variations in successive editions of the text published in the 
author's lifetime will be noted, but little or nothing in the 
nature of historical commentary will be furnished. 

Each work will be accompanied by an English version made 
expressly for the series by a competent translator. 

It is hoped that the series will enable specialists as well as 
general readers to trace International Law from its faint and 
unconscious beginnings to its present ample proportions and 
to forecast with some degree of certainty its future develop- 
ment into that law which Mirabeau tells us will one day rule 
the world. 

JAMES BrOWN SC»TT, 

General Editor. 

Washington, March i, ig20. 
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INTRODUCTION. 



L 

The Hispanica Advocatio. 

There are two periods in the active life of Alberico Gen- 
tili/ Twenty years of it he spent at Oxford, te^hing 
civil law and writing on the Law of Nations. The last 
eight years of it he passed mainly in London, in the practice 
of his profession. Within these eight years the Hispanica Ad- 
vocatio falls. The book therefore represcnts Gentili's final 
judgment on many weighty matters. It contains the application 
to concrete cases of the legal principles which he had bccn 
teaching for a score of years. No other jurist of his time has 
left us this double record, of his theory of the law and of his 
practice of it. * 

But it is not merely the theoretical and the practical methods 
foUowed by Gentili in approaching legal questions which we 
find illustrated in this twofold record of his activity as a jurist. 
The relation between the two parts is much more intimate. In 
the greatest of his books, in his treatise On the Law of JVar, he 
had set down the principles which should govern the conduct 
of war. In the Pleas of a Spanish Advocate he is concerned 
with war again, but this time he is applying the principles which 
he had laid down in the earlier work to the actual questions 
arising out of a great war of his own time. During the last 
part of the sixteenth century and the early days of the seventeenth, 
Spain and the Netherlands were fighting each other. Out of 

* Alberico and his brother Scipione followed the practice of their day in uting Latin 
in their writings, and the Latinized form of their family name, Gentilis, may repretent 
either Gentili or the commonly accepted form, Gentile. But one of the works of Scipione, 
an annotated edition of Tasso, published at Genoa in 1590, and reprinted thereafter 
several times, bears an Italian title and in it the editor^s name is spelled GentilL 
Cbnsequently this orthography of the family name seems preferable. 

iia 
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this conflict there developed betwecn the Spanish and the Dutch 
a great many difBcult qucstions of intcrnational law, in which 
England as a neutral nation was concerncd, and, as Gcntili^s 
brothcr Scipione remarks in his prcf ace to the Advocatio, James 
I " could not help allowing the controvcrsics and quarrcls which 
thcse people had referred to him to be settled in accordance with 
the principles of law and cquity.'' The cases at issue wcrc hcard 
by the English Court of Admiralty, and Alberico Gentili, with 
the approval of King James, reprcsented the interests of Spain 
at the hearings. He acted in this capacity from 1605 up to his 
death in 1608. His appointment to this post testifies to the high 
estecm in which he was held as a jurist and to the reputation 
throughout thc world which his writings on international law 
had brought him. Perhaps thc opinion which he rendcred to 
the English court in the case of the Ambassador Mendoza also 
made the King of Spain look with favor on his appointment. 
Mendoza had been involved in the Throgmorton plot directcd 
against Quecn Elizabeth, and inquiry was made of Gentili if 
he could be sentenced to death in England. Although public 
feeling ran high, and although many men would have yieldcd 
to the popular dcmand for the excmplary punishment of an 
ambassador who had violated the elcmentary principlcs of hos- 
pitality in supporting the plot of assassins and rcvolutionists, hc 
bravely rcplied that no other action could be taken against 
Mendoza than dismissal from England. 

Thc arguments which he made in support of Spanish claims 
and the opinions which he wrotc on other matters of intcrna- 
tional and of private law were published in the Hispanica Advo- 
catio. Pcrhaps among legal works of this period this book is 
uniquc. It seems unique in two respects. Thc jurists who pre- 
ceded Gcntili or werc his contcmporaries composed treatises on 
gcneral subjects or wrote comments and observations on par- 
ticular laws or on cascs largely fictitious. In this book, as we 
have intimated above, Gentili presents thc argumcnts actually 
made bcfore the court and arguments made where important 
issues were at stake. Dealing as it does largely with decisions, 
precedents and usage, it is conceived more in the spirit of modern 
discussions of the subject than any of the othcr legal writings 
of the time. It is unique also in the fact that the letters which 
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it contains, addressed by the author to the Spanish Ambassador 
and to others on certain cases after the decision on them had 
been rendered, give it a personal note which is lacking in other 
legal works, and throw some light on contemporary conditions 
and practices. 

Having been disappointed in his purpose of publishing the 
collection himself, Alberico instructed his brother, Scipione, to 
edit it, and it appeared five years after his death. Scipione 
appropriately dedicates the work to Don Baltasar de Zuftiga, 
a kinsman of Don Pedro de Zuiiiga who, as Spanish Am- 
bassador in England, had invited Alberico to act as the advocate 
of Spain. The cases involving the Law of Nations are coUected 
in the first book. The second book is of a more informal 
character than the first one, and is devoted almost exclusively to 
private law, and it is doubtful if many of the pleas which 
it contains are in defense of Spanish clients. 

The contents of the first book are varied. The presence in it 
of one class of questions illustrates some of the important changes 
which civilization has undergone since the sixteenth century. 
The pirate, the privateer, the Berber and the Turk figure largely 
in it. What constituted piracy? This was a delicate question 
in the days of Sir Francis Drake and the " Sea Beggars," and 
the line between piracy and legal warfare was not an easy one 
to draw. If one bought property directly from pirates, could 
he acquire legal ownership of it? Gentili thought that he could 
not, but if one bought through the fiscus of Barbary property 
taken by pirates, the case was more difiicult because of the 
quasi-legal standing of Barbary among the States of the world.* 
So far as the Turk was concerned, ecclesiastical tradition and 
canon law taught that there was a perpetual state of war be- 
tween the believer and the infidel and that the Christian might 
have no dealings with the infidel. Gentili boldly challenges 
this doctrine in the name of the Law of Nations which, as he 
says, makes no distinction between nations. He challenges it 
in the name of England, because England has no perpetual 
enemies.* But he still retains a vestige of the old prejudice 
against the Turks in holding that their testimony may not bc 
taken against Christians.^ 

■ Bk. I, Ch. 12 ; Bk. I, Ch. 15. * Bk. I. Ck 24. 

■ Bk. I, Ch. 20. 
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To the old regime belongs also thc practice of granting letters 
of marque, a practice which Gentili roundly condemns both in 
his Spanish pleas and in his treatise On the Lavx of War. War 
carried on by these means is 'Uatrociniumverius quam bellum" * 
as he puts it, and in taking this position he is in advance of 
Grotius who did not formally disapprove of letters of marque. 
In this category of questions which have been settled once for 
all since Gentili's time should probably be placed the important 
case with which the book opens. A Spanish vessel, which had 
been captured by the Dutch, was being navigated by them 
through English waters, when the English authorities took pos- 
session of it, and the case was heard before the Admiralty. The 
questions at issue were fundamental and were much in dispute. 
Did the authority of a State extend beyond its coast-line, and, 
if it did, to what point did it reach? If the subjects and the 
property of one belligerent Power were brought by the subjects 
of another belligerent Power within the jurisdiction of a State 
friendly to both, did they regain their original status or not? 
These two questions Gentili discusses at great length with much 
acumen and learning. Territory, he says, covers water as well 
as land, and he quotes without dissent the claim which the Vene- 
tians and the Genoese made to jurisdiction up to one hundred 
miles from the coast." It is reasonably clear, however, that al- 
though the principle was recognized that jurisdiction extended 
beyond the coast-line, the limit of its extent had not been fixed. 
On the point of ownership Gentili maintained that ownership 
could not be acquired by a belligerent until the captured prop- 
erty had been brought within fortified lines,^ and that further- 
more, as soon as the Spanish prisoners and the captured Spanish 
property came under the English jurisdiction, Spain automatic- 
ally acquired ownership again. In this connection he drew an 
interesting analogical argument from the canon law. If a cul- 
prit, he says, be taken into a church or a graveyard by a sheriff, 
the secular control over him lapses, and he may not be taken 
therefrom by force.® If a place within the territory of a 
sovereign power may in this way exercise exclusive jurisdiction 
within its confines, much more will the rights of a monarch 
over persons and property brought into his dominions cancel 



• Bk. I, Ch. 8. » Bk. I, Ch. a. 

• Bk. I, Ch. 8. • Bk. I, Ch. 7. 
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all other claims over such persons and property. Probably 
Gentili's arguments on these matters contributed largely to 
settle, for the future, phases of these two great questions, of 
jurisdiction beyond the coast-line and of the rights of belliger- 
ents in neutral territory. 

The majority of the cases which he pleads, however, involve 
questions that in one aspect or another are still much under 
discussion. A f riend inquires of him, for instance, if the natural- 
ization of a Dutchman in England will make the Dutchman's 
son, who was born in HoUand, a British subject.* The Spanish 
Ambassador's right to intervene in civil actions in the English 
courts in behalf of Spanish subjects is questioned, and the Am- 
bassador appeals to Gentili for advice." The author urges re- 
peatedly in one form or another the English doctrine of the f ree- 
dom of the high seas. '^ Et iter marinum, non est liberrimum ?" he 
says. On the other hand, the rights of a harbor must be protected 
at all costs. One case which he argues is tha^of a Spanish vessel, 
carrying troops or supplies to the Netherlands, which had been 
attacked off an English port and had taken refuge in the harbor. 
The Dutchmen seem to have been lying oflf the port when the 
trial opened, waiting for the Spaniards to come out" Gentili 
maintains that the course pursued by the Dutch is in violation 
of English sovereignty, that the King of England should give 
the Spaniards a safe conduct, not to Spain, but to Belgium, 
whither they had set out, and should hold the Dutch back until 
the Spaniards had gone a safe distance. 

In one argument in defense of maritime rights he takes even 
a more advanced position than is commonly assumed today. The 
Tuscans and the Turks were raiding each other, although Gentili 
says that a state of legal warf are did not exist between them ; a 
Tuscan ship of war attempted to stop an English merchant vessel 
carrying Turks and Turkish property, and the Englishmen re- 
sisted. Gentili claims damages for the loss suffered by the 
English and in the course of his argument says: "The defense 
made by the English in behalf of the Turks, who certainly would 
have been molested by the Tuscans on board the ship of our 
countrymen was honorable. Thus wrong is done to us when 
it is done to another who is in our home, for a ship herself is 

• Bk. I, Ch. 7. " Bk. I, Ch. 14. 

*• BL I, Ch. 18. 
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comparable to a home." " In gcneral he regards the right of 
search at sea as of doubtful validity, and only to be exercised 
off the coasts of the prince who owns the warship claiming it." 
Another interesting point is raised by the plight of some English- 
men who have been recruited in a neutral country, England, for 
service under the Spanish flag, and captured, while on their 
way to join the Spanish forces, by the Dutch. A maritime ques- 
tion somewhat analogous to this is whether a vessel is piratical 
which is manned by neutrals but is under the command of a 
citizen of one of two belligerent Powers." 

One of the cases which he pleads has a double interest for 
us, because it illustrates his method of argumentation and con- 
cerns a subject which is much discussed at the present time. In 
a passage in one of his speeches he tells us that before appearing 
in court it was his practice to turn over in his mind everything 
which could be said in support of his opponents. Indeed the 
early part of most of his arguments consists of a categorical state- 
ment of the case of the opposite side, supported by the laws and 
text-writers who could be cited in its defense. In illustration of 
this characteristic scholastic method, and because of the present- 
day interest of the issue involved in the suit in question it may be 
worth while to give an abstract of his argument. 

An English ship while en route to Constantinople with a 
cargo of general merchandise and powder, ^' pulvis tormenta' 
rius/^ as Gentili calls it, was seized by the Sardinians and Maltese 
and the cargo confiscated." Gentili appeared for the English 
owners to contest the right of confiscation. Let us present his 
conclusions in the same systematic way in which he sets them 
forth in his plea in court. At the outset come the arguments, 
marshalled firstly, secondly, and so forth, from the standpoint 
of the Sardinians and Maltese: (i) The civil law, as it stands in 
the Code of Justinian, prescribes capital punishment for any- 
one who shall furnish the barbarians with munitions of war. 
(2) The canon law imposes excommunication upon Christians 
who send arms to the Saracens, and the Saracens are amalga- 
mated with the Turks. (3) The precedent of the Hanseatic cities 
which were forbidden to furnish munitions of war to the Span- 

"Bk. I, Ch. 27. "Bk. I, Ch. 27. 

** Bk. I, Ch. 11. 

*' Bk. I, Ch. 20. For a full suromary of this chapter, see the Analf$i$ of Book I below. 
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iards, when Spain and England were at war, shows that it is 
contrary to the Law of Nations f or a neutral people to send arms 
to belligerent nations with whom they are at peace, and in this 
connection he coins the apothegm: ^^ Do not unto others what ye 
would not that thcy should do unto you." (4) The treaty be- 
tween England and Spain forbids either people to fumish aid 
to the enemy of the other, and Spain is the ally of tbe Emperor 
who is at war with the Turks. Therefore the English may not 
aid Turkey. Indeed Christians are at all times at war with the 
Turks. 

In reply to his own formulation of the arguments of his 
opponents Gentili maintains : ( i ) Part of the cargo was made 
up of lawful merchandise, and that at least is exempt f rom con- 
fiscation, unless it can be shown that the owners of the lawful 
merchandise were cognizant of the unlawful goods. (2) The 
English were en route. They might have turaed back before 
reaching Constantinople. The offense had not been committed 
until the act was complete. (3) The powder may have been 
intended for the ship^s defense. Even in those States where 
the exportation of grain is forbidden, a man going abroad may 
take enough with him for his journey, and if the English had 
any powder lef t over it would have been lawf ul f or them to sell 
it at their journey's end. (4) The carriage of powder would not 
be unlawful per se. The powder might have been used by one 
faction of the Turks against another. (5) The English owners 
made out manifests before the proper English officials and, un- 
der the Orders in Council of Queen Elizabeth, may carry their 
goods anywhere. The English have therefore observed the Eng- 
iish statutes and they can not be held amenable to the laws of 
any other sovereign. (6) The treaty between England and Spain 
does not apply in this case, because Spain is not at war with 
Turkey, and the naming of the King of Spain among the allies 
of the Emperor is a formality without meaning. Accordingly 
Gentili concludes that the Maltese may obstruct the trade of 
England with the Turks, but may not punish English shipowners 
in person or in property. 

The serious tone of the arguments in the Advocatio is re- 
lieved now and then by confidential letters of comment on topics 
connccted with some of the cases. These letters sometimes reveal 
the shrewdness of Gentili or throw light on contemporary condi- 
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tions. Thus, in writing to the junior counsel in one of the cases 
in which they both appeared, he says : 

Your arguments were outside the present inquiry. Most leamed man, always 
remember to notice the form which the question takes, although you can indude, 
and perhaps also at times ought to indude, what either may not be pertinent 
to the mattcr, or may be of no weight. By such things some judges are often 
more influenced than they are by appropriate and sound considerations.^* 

In another personal letter he says of a judge before whom he 
bad recently appeared : 

At eight o'dock in the evening he was asked by me to ezamine all the points, 
at sunrise the next moming he gave a judgment against us; and on another 
occasion after hcaring the representations of six advocates on thc other side up 
to the hour for dinner, right af ter dinner he gave an interlocutory decree, with- 
out examining other statements (I believe this at any rate) or the opinion of 
Cravetta (this I know for sure), on which our strongest argument was based.^^ 

In presenting his arguments Gentili shows a thorough ac- 
quaintance with the facts in the case and with the principles 
which underlie it. He has a logical mind and his method of 
argumentation is keen. Sometimes, indeed, his shrewdness is 
carried so far that his reasoning lacks the note of sincerity. In 
attempting an appreciation of the literary form of his pleas, 
it is only fair to bear in mind two considerations. He was ad- 
dressing a seventeenth not a twentieth century court, and he 
did not see this book through the press. Gentili was a very 
learned man, and not only the weight but the actual number of 
authorities which an advocate cited counted heavily in the mind 
of a judge. It was natural, theref ore, f or Gentili, out of his wide 
reading, to multiply references to earlier jurists. It is not im- 
possible too that he may have felt a pride in doing so, but this 
display of learning is somewhat tedious to the present-day reader, 
and interferes with tfhe continuity of the argument. He errs also 
on the side of completeness by arraying too many arguments in 
support of his cause. Some of them will not bear close examina- 
tion, and a clever opponent would have been able to make a 
specious case against him by directing the attention of the court 
to arguments of this sort. Here again he is merely foUowing 
contemporary practice in bringing in every consideration which 

"Bk. II, Ch. 31. "Bk. II, Ch. 15. 
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has a bearing on the question at issue, and he should be judged 
by the usage of his own time. 

It was unfortunate that the Advocatio was not published in 
Gentili^s own lifetime. Had it been, he would probably have 
improved its form at many points. His brother doubtless 
brought it out exactly as it stood in the manuscript. Many of 
his sentences are obscure, awkwardly expressed and involved, 
and not infrequently we find memoranda rather than fuUy ex- 
panded arguments. These characteristics make certain pas- 
sages very hard to understand. Gentili had a reasonablv clear 
style, as one can see in his treatises On Embassies and On the 
Law of War and probably the form of this book would have 
been much improved, if the author had had an opportunity to 
revise it. 

The attitude which Gentili took toward the different branches 
of law and the method which he f oUowed in establishing judicial 
principles are more clearly shown in the Advocatio than in any 
of his other writings, and perhaps in that fact the primary im- 
portance of this work lies. In the first place he broke away f rom 
ecclesiastical tradition. Most of his predecessors, men like 
Covarruvias, Suarez, Molina and Soto, who were Catholic theo- 
logians, carried over into their discussions of international lawthe 
principles of the canon law and the method of a priori rcasoning. 
Gentili was a jurist by prof ession ; his adherence to Protestantism 
released him f rom ecclesiastical preconceptions, and the bent of 
his own mind seems to have led him to the practice of examining 
concrete cases of his own time and of drawing practical rules 
from them. He may therefore with propriety be called the 
founder of the modern historical school of international law. It 
is characteristic of this change of attitude in the study of the 
Law of Nations that probably not one in fifty of his own ref- 
erences in the Advocatio is to the canon law, and when the us- 
ages of the Law of Nations and the teachings of the canon law 
come into conflict, as they do in the discussion given above of 
the right of the English to trade with the Turks, canon law must 
yield. 

He broke away from his predecessors also in giving up 
largely the attempt to cast the Law of Nations in the mould of 
the Roman civil law. As he remarks at one point," the ancient 
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world constituted a single State, and Roman law was drawn up 
for the citizens of this one State. But in the niodern world there 
are many independent sovereignties, and the Law of Nations 
covers questions at issue between the citizens of these different 
States. To this purpose the civil law, in view of the circum- 
stances in which it grew up, is not adapted. The civil law, 
commentators on it and precedents f rom antiquity are f requently 
cited, but rather by way of confirming or illustrating rules de- 
rived f rom contemporary usage. At the same time Gentili stands 
between the ancient and the moddrn world, and his inheritance 
f rom the ancient world is evident in many ways. It comes out 
in the scholastic form of his argumentation, which carries us 
back to the schools of the Middle Ages. It appears occa- 
sionally in a casuistical argument, as it does in the fanciful 
distinction which he tries to make in one passage^' between 
the meanings of certain words, or in the insistence in another 
connection on an ezact analogy between physical and legal 
processes.*" 

Great as were his achievements in the field of intemational 
law, yet in stemming the tide in England which was setting to- 
ward the common law he was doomed to failure. He fought 
earnestly in this cause, but it was a lost cause, as he himself seems 
to recognize at the close of one of his speeches recorded in the 
Advocatio : 

Granted that thcse pettifoggers of the common Uw hare pushed their way 
into marriage cases, into testamcntary, ecdesiastical and maritime cases, and 
into others of this sort, which still have always been hcld to be the peculiar 
province of those versed in the civil law, but granted that they have pushed 
their way in, simply because those cases had to 4o with Englishmen, Mrith English 
concems, with transactions carried on in England; on this account, pray, shall 
they rush in and seize thcse cases involving foreigncrs? Even though this state 
of aifairs is in part to be explained by the daily incrcasing power of those who 
study the common law, still the old landmarks should be preserved.'^ 

In one of the two tasks then to which he devoted himself, 
hc in part failed, I mean in maintaining the supremacy of the 
civil law over the common law in regulating thpse transactions 
in which the civil law seemed to him especially applicable. In 
the other he succeeded, for he set forth once for all in his 

*»Bk. I, Ch. 22. "Bk. I, Ch. 21. 

•• Bk. I. Ch. 9. 
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writings the correct method to be employed in establishing the 
principles of the Law of Nations, and he illustrated in the 
Advocatio its practical application in settling the actual con- 
troversies which had arisen between the peoples of his time. 



11. 

Analysis of Book I.* 



Chapter I. — Whether there is postliminiufn in the domain of a 

common friend. 

" The question at issue is whether certain Lusitanians, who 
have been taken prisoners by Dutch enemies on the Spanish 
sea, become f ree here in England, by way of which they were 
being taken to Holland." The law bearing on the case reads 
that '^ it is understood that a person is back again f rom the 
moment when he reaches our friend," and "our" should be 
understood as properly used of a friend to both belligerent 
parties, i.c., a neutral. If the word were restricted in its 
application to a people friendly to one of the belligerents and 
hostile to the other, it would be superfluous, since it would 
state a self-evident truth, whereas law deals with cases in 
which doubt may arise. The historical argument that captive 
Romans, sold by Carthaginians in Greece, were not set free 
by Greece is not to the point, because friendly relations between 
Rome and Greece had not been set up at the time the 
incident in question occurred, and there had been little previous 
intercourse between the two countries. It may even be said 
that in the particular case of Greece and Rome, postliminium 
would not exist, because the man who bought a particular slave 
would have the right of ownership. Many doctors might lead 
us astray in this matter because in discussing the application 
of the law they are thinking of fugitives from justice who 
have fled from one State to another, and not of the subjects, in 
a neutral territory, of one of two belligerent powers. 

^ To preserve the directness of Gentiirs arffunients and the personal note in them, it 
has seemed wise to summarize his pleas without comment, to quote his own words, 
where it is possible, and to use the first person singular. The title of each chapter is 
giren in italics at the head of the summary. Book II has not boen analyzed, because 
it is devoted almost entirely to questions of private law. 
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Chapter IL — That property does not belong to the enemy tvho takes 
it until it has been brought within his fortified lines. 

The property mentioned in the last chapter does not pass 
into the ownership of the enemy until it has been brought 
within his fortified lines, no matter how long it may be in his 
possession. The fleet of the Greeks standing oflf Troy may have 
constituted a fortified line, but a single ship does not, and 
there was but one ship in this case. The rule that a capture 
is eflfcctive only after the captured property has been brought 
within fortified lines is supported by such doctors as Angelus 
and Salycetus. In the case before us the Spanish owners have 
not even lost possession. They retained it by means of the 
Spanish sailors who were left on board the captured Spanish 
vessel. Not only was this property not brought within fortified 
lines, but the Spaniards had a fair chance of escaping. 

Chapter III. — On the judgment passed by soldiers and on the 
varying practice in the matter of things captured by the enemy. 

It is said to be the practice of soldiers ^^ to regard captured 
property as theirs, if they have kept it with them for a night." 
The phrase, " with them," probably means within their fortified 
lines, so that this military usage is in harmony with the law 
which I have discussed in the last chapter. 

Chapter IV. — That property sure to be taken ts not held as taken 

and acquired by the enemy. 

Cephalus holds that ^' a thing is called captured when it can 
not escape capture,'' and he applies this dictum to a certain 
case of pirates. Molina applies it to wild beasts which have 
been injured by one hunter and ultimately taken by another. 
But " to pirates and wild beasts no territory oflfers safety." 
Now this principle is not true in war, of our Spaniards, for 
instance, who are safe in neutral territory. If a wild boar 
falls into a snare which I have set and you let him go f ree, he 
ceases to be mine. The boar might have been able to free 
himself. But whatever the usage in hunting may be, it does 
not determine the law of war. Usage must be established for 
the kind of case under discussion, and we must remember too 



24^ Introduction 



that usages vary from one period to another and from onc 
place to another. 

ChaPTER V. — Whether it is lawful to capture the enemy in the 

territory of another. 

One may pursue a wild beast into a neighbor's field or a 
fugitive f rom justice into another's territory, and one may hold 
with the ancients that ^^ war is a hunt," and with the doctors 
that ^^ a territory is nothing else than a domain/' drawing the 
conclusion therefrom that a public enemy may be captured 
in another^s territory. But this conclusion is false. "The 
territory of another insures safety, and, when territory changes, 
control changes." It is commonly held that when a fugitive 
flees into a church, he is safe. This privilege is opposed to 
the public interest and to the theory of the common law, but 
if the doctrine holds in the case of a church, it is still more 
applicable when there is a complete change of territory. If it 
holds for a fiigitive from justice, it should surely hold undcr 
the laws of war. But what shall we say to the principle of law 
which I havc laid down in my books On the Law of War 
that " anybody and cvcrybody is bound to hand ovcr to thc 
victor thc property and the pcrson of thc vanquishcd?" I 
reply that ^^ this doctrinc may bc aflSrmcd in the casc of a 
complete victory, not in the case of a small succcss." " It may 
not be lawful per se for thc victor to take thc spoils, and he 
who rules a territory may not always be requircd to turn them 
over to thc victor." 



Chapter VI. — Whether it is lawful to conduct an enemy captive 

through another^s territory. 

" The Spanish Ambassador opposes the action of thc Dutch 
in taking property captured from their Spanish enemies . . . 
through the British sea and along these shorcs, and he asks the 
magistrate herc that all thc propcrty be stopped and be rc- 
leascd." Various arguments may be urgcd in opposition to this 
request. For instance, it is lawful to transport grain through 
a place from which it is unlawful to export it.* Some doctors 
also hold that if a criminal is being conducted through the 
gravcyard of a church, or even through territory under anothcr 
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jurisdiction, he is not set free by virtue of this fact. It may 
also be argued that " if in another's territory it is not lawful 
to seize what belongs to the enemy, neither should what has 
been seized elsewhere be released there." Again it is urged 
that " traveling is unrestricted " and " the sea and seashore are 
the common property of everybody.*' May the King of England 
take from his friends, the Dutch, to aid his friends, the Spanish? 
Furthermore the carriage of corpses through the territory of a 
town is expressly permitted under the law. 

The parallel drawn betwcen our case and that of the 
carriage of grain will not bear investigation, because " it does 
not concern a city, if grain which has not been grown in its 
territory . . . be carried through it" In transporting dead 
bodies through a territory no force is applied, and no wrong 
is done to the tcrritory concemed. Above all " these captured 
possessions have not yet been made the property of the enemy, 
and therefore here in the territory of the King, who is the 
friend of both parties, no force should be brought to bear on 
the things captured." " Force is brought to bear not only at 
the time when a person and when a thing is seized by force, 
but then also when they are taken along by force." Thus, as 
Barbatia says, " a thief who flees with stolen property to a 
church is said to commit a new theft there because of the 
newly occurring act of stealing." " Now it concerns a territory 
that there be no one but the ruler of the territory to inspire 
fear in it." " It is of importance that no captives whatever 
be taken, held, or dragged off except by order of the ruler 
of the territory, for these acts derive from jurisdiction, and 
jurisdiction in the territory of our king does not belong to 
any foreigner." 

Chapter VII. — The opinion of Archidiacontis with reference to a 
captive conducted through a church is examined. 

Against our defense offered in the last chapter the opinion 
of Archidiaconus is cited to the effect that, if a person seized 
by a bailiff, and being conducted through a church, be taken 
iheref rom by force, the immunity of the church is not violated. 
But it is not ciear that Archidiaconus held this view, and other 
doctors hold the opposite opinion. It is maintained by our 
opponents that the church grants immunity to those who flee 
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to it, but that the case of a person being conducted through a 
church stands on a different basis. I assert, however, that it 
is not the mere flight to the church, as a place of refuge, but 
our reverence for the sanctity of the church which brings 
safety. 

In a question involving the immunity of a church, we 
should follow canon law, and canon law makes no distinction 
between the case of the man who flees to a church and that 
of him who is being conducted through a church, and this 
theory of the situation is upheld by usage and by decisions 
of the courts. 

Chapter VIII. — The protection of sea-territory. 

In this case the Dutch were intercepted by an oflicer of 
the King of Great Britain and made to come to on the high 
seas with booty taken from Spaniards. The word territory 
(as I have shown in my books on war) applies to both land 
and water. Scholars state that the Venetians and the Genoese 
claim sovereignty and jurisdiction to a point one hundred miles 
from their ports, if tiieir shores are not near another State. 
The jurisdiction of the English King is, therefore, immeasur- 
able to the south, north and west. The Dutch, however, 
maintain that by an English royal edict certain boundaries 
were laid down beyond which the King refuses to have his 
territorial power extended to cover these acts of war between 
the Dutch and the Spaniards. They maintain also that they 
were intercepted beyond these boundaries. But a treaty of 
peace between the British and Spanish Kings requires each 
to protect subjects of the other anywhere within his territories, 
and the edict must be interpreted in the light of the treaty 
which is a contract. Otherwise a wrong would be done one 
of the contracting parties, because the peace agreement pro- 
vided that each sovereign was to allow no violence to subjects 
of the other in his territory. The Dutch assert that the edict 
merely fixed in permanent form boundaries which had long 
been recognized by usage. The King took no account of 
usage in making the treaty. Probably he did not know of it, 
and most certainly the Spanish King did not. Further the 
captor was really committing piracy under letters of marque, 
and not carrying on war. This predatory warfare is waged 
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in accordance with no discipline or custom of war. It is a 
war against non-combatants, harmless merchants and others, 
far from the battle lines. The King can not have intended to 
show any kindness to pirates of this kind. This can not be 
the interpretation of the edicL 

Besides, this captured ship was brought within those 
boundaries which they mention, rode here at anchor, and 
even lay in port. Also prisoners were brought on land and 
then taken back on board. Now my contention is that on 
the instant when the ship came within British territory she 
was safe. 

Chapter IX. — JVhether we may lawfully put to death those who set 

out to serve with our enetnies. 

Certain Britons who had given their names to a Spanish 
representative and received money from him, while on their 
way to join the Spanish forces, have been captured by the 
Dutch. May the Dutch put them to death? Now I hold 
that no one has become a soldier until he has satisfied the 
three conditions of being enrolled, equipped and stigmatized. 
The penalty attaching to an offense may not be imposed on 
one who has merely shown a willingness to commit the offense, 
or has even taken steps toward committing it. (Furthermore 
these Britons have not yet had their right to an appeal 
satisfied.) ^^ Potentiality approaching actuality is not regarded 
as actuality" in prejudicial matters. Thus one who kills a 
person elected to a bishopric is not punished so severely as 
if he were to kill a bishop. Almost all doctors hold this 
opinion. The case of Lanuvium, cited by my opponents, is 
not parallel to that of the Britons. They had set out to give 
aid to the Latins against the Romans, and had just passed 
out of their gates, when, on hearing that the Latins were 
defeated, they turned back. They looked for severe treatment 
f rom the Romans, because they were an organized body acting 
under the authority of the State of Lanuvium. The Britons 
in this case were unorganized private citizens. 

Chapter X. — Of the ship that tnakes a ratd under convoy of another. 

A sloop manned by Britons alone, but under the convoy 
of a Dutch ship, captures a Spanish vessel. Shall the booty 
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be taken away on the ground that the Britons were pirates, 
inasmuch as Spain and Britain are at peace, or shall it be 
left untouched, on the ground that it was won by the 
Dutch? 

The case centers about the interpretation of a Spanish 
decree which lays down the principle that, when a ship has 
more Britons tfaan foreigners in its crew, it is to be regarded 
as piratical, if it attack a Spanish ship. My opponents may 
maintain that the Dutch vessel stood by, while the captore 
was being made, that the two vessels therefore constituted a unit, 
and that when so regarded the Britons were in the minority. 
Consequently this was not an act of piracy. 

I reply that the Dutch have no legal claim to any booty, 
because the property was not brought within their fortified 
lines.^ Besides the Dutch vessePs share can come only from 
what the British ship has. The capture was made by the 
British ship, and in the intent of the Spanish decree she was 
clearly a pirate, so that the Dutch have no claim whatsoever. 

Chapter XI. — 0/ money received from pirates and of tkeir partner. 

" An enemy of the Spaniards who was on a piratical vessel 
belonging to the British, either as leader or soldier, received 
from the pirates money or property in some other form." 
May it be recovered? 

Even the man who buys stolen property in good faith must 
restore it to its rightful owner. Th.is enemy of the Spaniards 
was a pirate because he was associated with the crew of a 
piratical vessel, and he can not plead that he did not know 
the character of the vessel. Finally he had not brought this 
captured property " within the fortified lines " of his country- 
men.* 

Chapter XII. — Of property captured by pirates and afterwards 

bought by friends in the enemy^s country. 

Property taken from the Spaniards by pirates has been 
bought in Barbary by f riends and allies of Spain. " May the 
merchants who bought it recover from the Spaniards the price 
which they paid?" If property is bought back from a legal 

» Cf. Bk. I, Ck. I. 
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encmy, this would be the case, but it is not true of property 
bought froDfi pirates. 



Chapter XIII. — Arttcles sold in Brazil in violation of the law are 

sought in England hy the Spanish fiscus. 

" A sale was made to Dutch enemies and to other aliens in 
contravention of the laws of the Portuguese kingdom, which 
forbids commerce there with those who are not Portuguese." 
Therefore its confiscation by the Spanish fiscus automatically 
followed, inasmuch as the illicit sale was made by Spaniards. 
This property, which is now in England, Spain asks to have 
turned over to her. Personal property is under the control of 
the judge who confiscates it, even if it be outside of his territory. 
Ownership was not transferred to the buyers, because the law 
forbids commercial transactions of this sort. Consequently 
also, the purchascr loscs thc purchase moncy. 

The Dutch buyers can not claim to hold it, on the ground 
that they have acquired it from their Spanish enemies, until 
they have brought it within their fortified lines. But the 
property is in England. It may be urged that " it is not lawful 
to summon to court a foreigner passing through the country 
with any property, nor to have any property taken from him." 
This principle does not apply if the judge who has jurisdiction 
over the fugitive, in this case the King of Spain, brings the suit. 



Chapter XIV. — Whether the King tnay rightfully decide that Span- 

iards who have been roughly handled hy the Dutch of a 

port of the King may sail in safety to Belgium. 

Spaniards wcre attacked by the Dutch off an English harbor 
and are now blockadcd in the harbor. It is not lawful to 
commit such acts in foreign tcrritory. The hcat of battlc and 
the plca that the Dutch did not recognize the fact that they 
wcre in English territorial watcrs can not cxcuse them. " Thc 
blockaded man is a man hcld captive," and the doctors tcach, 
and usage shows, that, " if one has bccn captured in a place 
where he ought not to have becn captured, he should cven 
be allowed to make his way to a place of security with such 
safcguards that pursuit would be difiicult.'' 
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The Spaniards ask to be permitted to cross to Belgium, 
whither they had set out, under a royal safe conduct. It would 
not be real redress to them, and it would not be a penalty to 
the Dutch, for the offense which they have committed against 
England's sovereignty, to send these Spaniards back to Spain, 
because this disposition of the case is exactly what would 
please the Dutch. It may be urged that the King of France 
at one time sent Spaniards, who were on their way to Ireland 
as enemies of England, back to Spain. The two cases are 
not parallel, however. The Spanish do not scem to have 
committed the offense against French sovereignty which the 
Dutch have committed against English sovercignty, and being 
sent to Spain they would be on the direct route to Ireland. 

Chapter XV. — Of the English tvho through the assistance of the 

treasury of the King of Barbary have hought property 

taken from the Spaniards hy pirates. 

[The argument in this chapter supplements Chapter XII.] 
English merchants claim to have bought the goods in con- 
troversy from the fiscus of Barbary, and they claim legal 
ownership under a constitution of Zeno's, which enunciates the 
principle that a prince may take the property of his subjects. 
But the King of Barbary does not recognize the Justinian Code. 
Consequently this constitution would not hold good in Barbary. 
It is not even clear that a formal purchase was made from 
the fiscus. The right of the fiscus to sell such property is open 
to question, and the bad faith of the merchants is proved by 
their effacement of the marks of the original owners. 

There is no redress to be had from Barbary, and if the 
procedure there is recognized as legal, the pirates will have 
a convenient place, close to the Spanish lines of trade, to 
dispose of their booty. 

Chapter XVI. — 0/ the edict of the King, hinding those unaware of it. 

England and Spain had made a treaty and under a royal 
edict all hostile actions against Spaniards after April 24 were 
forbidden. An English privateer made a capture on the high 
seas after the date mentioned. Shall the English be required 
to restore the property captured? It may be premised that the 
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King could make the law applicable at once, and that ignorance 
of it would not make the English secure in their claim to 
what was taken. Three cases present themselves: The act 
may have occurred, (i) before April 24, (2) after peace was 
concluded, (3) between these two limits. In the first casc the 
booty belongs to the privateer. In the second case it must 
be given back. The third case, and this is ours, is uncertain, 
because the edict says that ^' account must be rendered of acts 
committed af ter April 24." " To render an account " does 
not naturally mean " to restore property taken." The question 
is left to the discretion of the judge, who in this case will 
probably take into consideration the fact that the privateer 
was on the high seas and presumably did not know of the 
edict, so that the attack was not unjust He will also probably 
remember that the English vessel was maintained at private 
expense, and that the profits went to private persons, and will 
therefore perhaps hesitate to take from them the fruit of 
their toil. 

Chapter XVII. — On various questions, addressed to the illustrious 

jurisconsult, Robert Taylor. 

The commonly accepted opinion is that in criminal cases 
a judge may not admit the defendant to bail. This is certainly 
true of a defendant charged with a serious crime. The 
admission to bail of a slave charged with a capital offense sets 
him free from chains, but does not release him from prison. 
.Chains are used on slaves only. 

The phrase dare operatn (" to take care '^) in the peace 
articles implies the exercise of the greatest care on the part 
of the prince, even to the use of armed force. 

If a civil action has been brought and sustained to recover 
property, not to inflict punishment, a criminal prosecution may 
follow. 

A man born in Holland is a British subject, provided his 
father has been naturalized in England. This is the case 
even if the son has not yet given his consent to naturalization, 
and was not mentioned in the naturalization papers. 

If Brukus was a pirate, the edict of the King does not 
allow him to appeal, without depositing the money which 
he has been condemned to pay. Ordinarily the oath of a 
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defendant of good character to the effect that he has not 
sufficient means to make the deposit required, or similar 
evidence, may lead the judge to remit the deposit, but the 
character of Brukus will not make this possible. 



Chapter XVIII. — Of an ambassador acting for the suhjects of his 

king. 

It is not ignoble for an ambassador to manage the lawsuits 
of his nationals, because in doing so he is the representative 
of his king. The ambassador need not appear in court in 
person, but may appear by a deputy. The ambassador, like a 
sovereign, is bound to protect the person and property of his 
fellow-countrymen. The laws forbid the govemors of provinces 
to be involved in disputes of their own or of others, but the 
functions of an ambassador, while comparable to those of a 
provincial govemor in many respects, diflfer from them in 
the fact that a Roman provincial governor was amenable to 
the laws which applied to his fellow-subjects, whereas an 
ambassador is responsible to his sovereign only. 



Chapter XIX. — 0/ punishing the fault of a magistrate. 

A Spanish ship in charge of an English Vice-Admiral has 
been taken by the Dutch. In the case of officials the general 
presumption is that they have done their duty with diligence 
and fidelity, but in this instance negligence or even suspicion 
of complicity is evident. Although the Vice-Admiral knew 
that the Dutch were near at hand, he left no proper guard 
when he went away, and he has taken no steps to punish the 
Dutch. 



Chapter XX. — 0/ an English ship sailing to Turkey zvith a quantity 

of powder and other merchandise. 

An English ship laden with some powder and much other 
merchandise, when on the way to Constantinople, was captured 
by the Sardinians and Maltese. Was the capture justified? 
The case against the Englishmen seems a strong one. The civil 
law forbids sending supplies or ammunition to the heathen, 
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and the Turks are not only heathen, but they are alien heathen, 
because they are not subjects of the Emperor. The canon 
law forbids furnishing Saracens with munitions of war, and 
the Turks are Saracens. The Law of Nations also seems to 
be against the English, because, as I have said in my books 
On the Law of War, it was unlawful for the Hanseatic cities 
to furnish supplies and war material to the Spaniards, when 
Spain and England were at war. 

Under the articles of peace and the treaty of alliance 
between England and Spain, the English seem to be in the 
wrong, because these documents forbid the subjects of one 
of the sovereigns to furnish munitions of war to enemies of 
the other or to rebels against the other's authority. Now 
Spain is one of the allies of the Emperor, who is fighting 
the Turks, and the Emperor is mentioned as one of the 
supporters of Spain in the treaty of pcace, and furthermore 
Spain has the right of succession to the lands over which the 
Empcror and the Turks are fighting. It would seem to foUow 
therefore that the Turks are enemies of the Spaniards, and 
consequently of the Sardinians and Maltese. 

In spite of the general arguments mentioned above, certain 
considerations make me feel that the Sardinians and Maltese 
are wronging thc English. First, concerning the lawf ul goods 
on the English ship, if their owners did not know that thc 
vessel carried contraband, as the great writers teach, or if they 
did not consent to its presence on thc ship, as most doctors hold, 
the owners of lawful goods should suffer no loss. In this 
case it can not be shown that they were aware that the vessel 
carried contraband. 

In the second place, the law applicable in this case reads: 
" If anyone shall have sold." It requires a completed act. 
The Englishmen were captured en route. 

Thirdly, the powder and other war material were being 
carried for the ship's use. Even where the exportation of 
grain is forbidden, a traveler is allowed to carry enough for 
his own use. If the quantity of powder on board seem large, 
it must be remembered that it is not safe to make too careful 
a calculation in such a matter, and if any of the munitions 
of war, carried for the ship's use, were left over, the English 
could lawfully sell them. If it be objected that the law forbids 
the carrying of even a soupqon of such articles to the Turks, 
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we must bear the fact in mind that the Turks arc not un- 
acquainted with these articles and are not living without them, 
as they were three hundred years ago. 

To mention the fourth point, the Turks are at war with 
one another, at the gates of Constantinople and elsewhere, and 
it is more probable that this powder would have been used 
against heathen than against the Christians who are much 
farther away from Constantinople. Further, the powder and 
iron were a mere makeweight, and were actually used as ballast, 
and in reality the English wished to sell it to the Spaniards. 
It should be noted also that the evil intent has not been 
shown, and that in fact it was lawful to take these things 
to the Turks under the Orders in Council of Queen Elizabeth. 
The Englishman foUows the law of his native land, not the 
canon or civil law. 

The fifth point is that the English merchants have made a 
manifest of these articles with an official, and under the Orders 
in Council of Elizabeth. Now the King of England is a 
sovereign prince and the head of ecclesiastical affairs in his 
owa domain, and he can not permit his people to be made 
subject to the laws either of thc Emperor or the Pontiff. 
Under the Law of Nations only a complcted act calls for 
punishment. Under it the Maltese may interfere with those 
who are on their way to sell contraband to an enemy but 
may not punish them. The case of thc Hanseatic citics is 
not parallcl, because they were warned in advance, and were 
asked to give up their trade for a time only. The English 
would be asked to give up their trade forcvcr, because the 
Spaniards and Turks are always at war. 

So far as the treaty between England and Spain goes, it 
contemplates a defensive war, but this is an offensive war 
which is being waged against the Turks, and the mere fact 
that the Emperor, who is fighting the Turks, is the relativc 
and supporter of the King of Spain, does not make the 
Spaniards and Turks cnemies. Kinship and private interests 
do not determine public policy, and the naming of the 
Emperor among the supporters of Spain is an empty form. 
It is said that the Spaniard and the Turk are enemies, because 
the lands for which the Emperor and the Turk are fight- 
ing are Spanish home-lands, but they are only so by remote 
anticipation. 
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Chapter XXI. — On holding to the civil law in appeals from a judge 

of the Admiralty. 

When an appeal is taken from an Admiralty judge, shall 
those who profess the English common law, as well as those 
who profess the English civil law, sit on the appellate bench? 

My opponents say that note should be taken of the common 
law in the Admiralty Court, that this court is ordered to 
give its decisions in accordance with " our law," and that it 
is customary to put on the appellate bench those versed in 
either law, according to the discretion of the person making 
the appointments. I maintain that the function of appellate 
judges is to determine whether the judge in the first instance 
gave a righteous decision under the law which he professes. 
Civil law is followed in the Admiralty Court. Consequently 
the appellate judges should all be professors of English civil 
law. 

In the second place, the civil law and the common law have 
different and even conflicting basic principles, and those who 
practice the two kinds of law are unfriendly to each other, so 
that a common agreement would be difficult, and frequent 
reversals of the decision of the Admiralty Court would be 
inevitable. 

In the third place, the English common law is not suitable 
in meting out justice to foreigners. What statute of the common 
law, for instance, would give the formula for a transaction in 
Spain between a Frenchman and an Italian, so that in judicial 
proceedings instituted here, a verdict could be given in 
accordance with the common law? But everyone accepts the 
civil law as a Law of Nations, so to speak. Indeed, the 
principles of the Law of Nations come from the civil law. 

In reply to the arguments urged by my opponents, I may 
say that if note is taken of the common law by the civil law 
judges of the Admiralty, civil law judges in the appellate 
court can likewise take it into consideration. Since the judge 
appointed to administer the law in the Admiralty Court is a 
civil law judge, "our law" would seem to be the English 
civil law. The argument from usage is invalid because it 
would have to be proved that each of the two foreign parties 
to the suit had a common usage. " Granted that these petti- 
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foggers of the common law havc pushed their way into 
marriage cases " and into similar actions at law, '^ shall they 
rush in and seize these cases involving foreigners?" 

Chapter XXII. — On the absence of rtght to take away or transfer 

possession from those who are said to have bought property 

stolen by pirates and even to have bought it from the pirates. 

Certain Englishmen have bought property stolen from 
Venetians by English pirates. May the English buyers recovcr 
the price which they paid? The law covering the situation 
is based on the case of a woman sentenced to the salt pits who 
was seized by foreign brigands and sold. The purchaser 
recovered from the fiscus the price paid for the woman. From 
this law the commentators draw the conclusion that the man 
who buys a stolen article, or an article taken by brigands, may 
recover the price of it from the owner. The fact that the law 
speaks of foreign brigands may not be urged against this 
conclusion, because the jurist uscs the word " foreign " on 
account of a situation peculiar to the case before him. The 
law is of general application, as the commentators recognize. 
Furthermore " the law thinks of thc nation of the robbcrs 
as foreign, not from thc point of vicw of him who pays thc 
ransom . . . but from the point of view of the party from 
whom thc woman had bccn stolen, that is, the fiscus." Wc 
have in this casc, thercfore, the cxact situation contcmplatcd 
in the law, viz., foreign robbers, the English, and Venetian 
owners. It makes the casc stronger that the English purchascrs 
got this propcrty from a forcign source, viz., the Tunisian 
prefect. In any case the property should not be transferred, 
bccause, even if owncrship of stolen property can not bc 
acquired, the right to possess it is recognizcd. 

ChapTER XXIII. — Whether the purchasers of plunder may keep it 

for themselves. 

Supplementing thc argument in Chapter XXII, it should 
bc noted that the English merchants bought the property at 
issue from the fiscus of Tunis, and onc is securc in his rights 
who buys from the fiscus of any princc. This casc differs 
from the casc in which Spaniards and thc fiscus of Barbary 



Introduction 37^ 



were conccrned^ in two fundamental points: (i) Barbary 
and Spain were enemies, but Turkey and Venice have treaty 
relations. Consequently the Venetians may bring action against 
Turkey. (2) In the fomier case the fiscus of Barbary 
interposed only as a matter of form. My second general 
argument is that the Roman laws which have been cited 
were applicable to the citizens of a common State, the Roman 
Empire. They can not apply to conditions today when, as in 
this case, the litigants are citizens of different States. Thirdly, 
piracy must be distinguished from theft. The rule of the 
Law of Nations is that "it is lawful to buy anything and 
f rom anyone." " Even wares taken by pirates belong to 
unrestricted commerce." In the fourth place the Venetians 
must prove the identity of their property and the property 
which they claim. As a fif th point I note that when the robbers 
belong to a foreign nation there is no ground for recovery, 
because pirates who are likewise enemies may acquire owner- 
ship, and the treaty between Turkey and Venice does not 
cover pirates. Finally the trade of the English with Tunis, 
Algeria and many other States is taken from them by the 
Venetian claim that these States are piratical retreats, and that 
the people and even the magistrates in them are pirates. 

Chapter XXIV. — Of inquisitions and the testimony of Turks. , 

Two direct questions arise in this case: (i) When may 
torture be used to ascertain the truth, and (2) what weight 
should be given to the testimony offered by Turks? Slavc 
witnesses may not be tortured, if the question is one of money 
only, and if the truth can be ascertained otherwise. Freemen 
may be tortured only when they are charged as accomplices, 
and give inconsistent evidence. The matter is left to the 
discretion of the magistrate. So far as the second point goes, 
the testimony of Turks is not accepted against Christians. 
In addition to the two direct questions just mentioned, two 
points are indirectly involved in the case. What is the value 
of testimony given by witnesses under torture, and how should 
perjury on their part be treated? What bearing has this 
and other evidence on the ownership of the property in 

* Cf. Bk. I, Ch. 15. 
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controversy here? Testimony givcn under torture is incon- 
clusive, and if perjury was committed under torture, witnesses 
should not be punished. The invoices in the bundles of goods 
seem to favor the Turks, but this evidence is shown to be 
worthless ^ by the f act that they are written on Christian, not 
on Turkish paper, and, consequently, were not made out in 
Turkey. Likewise the theft of the records f rom the Englishmen 
raises a presumption against their opponents. 

Chapter XXV. — 0/ commerce with the Turks. 

The Tuscans have objected to the carriage of Turks on an 
English vessel, and the payment by the Turks of passage-money. 
Thcy say that the law forbids commerce with the Turks. 
I would say that the Law of Nations makes no distinction 
between nations in the matter of trade, and that ^^ between a 
prince and the subject of another nation it is thc practice 
that thc civil law should not apply, but rather the Law of 
Nations alone.'^ In further reply on this case I would notc 
that the King of England approvcs of thesc commcrcial 
relations, that the English had not completed the transaction, 
that the trade was not forbidden, bccausc it was of no dircct 
help to thc Turks, that it was frcc from evil intent against 
Tuscans or other Christians, that it was a case of conveyancc 
f rom, not to Turkey, that contraband goods were not involved, 
that there was no legal state of war between Tuscany and 
Turkey, and that Tuscany will not wish to makc this attack 
on English commerce. The case of the Hanseatic peoples 
which I once argued is not parallel to this case, bccause here 
we are dealing with mere raids which go on forcver and 
constantly intcrfere with tradc. 

Chapter XXVL — Of an English ship seized for the use of the 

Tuscans and then lost. 

An English ship on the Tuscan coast was requisitioned, 
sent to war, and lost on her way back to Tuscany. The English 
owners claim compensation. The Tuscans offer as a defense 
that their contract called on them only to make good any loss 
incurred in warfare, and that, thercforc, loss in any other way 

* Cf. supplement at the end of Chapter 28. 
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was by implication excluded. Furthermore, they maintain that 
a lessee is not responsible for accidents. There is a clear 
precedent against them. A certain prince took a ship for his 
own use from his own subjects. The ship was lost, and the 
doctors explicitly teach that the prince is under obligation 
to return to his subjects what he has taken from them. 
Consequently, a prince, in a similar case, will be under greater 
obligation to the subjects of another prince. Passing to the 
first point in the defense offered by the Tuscans, I observe that 
the inclusion in the lease of one chance occurrence, viz., loss 
in warfare, which was expressly mentioned because most likely 
to take place, does not exclude other risks which in ordinary 
procedurc would have been mentioned. It would be more 
natural to regard the clause covering loss in warfare as 
superfluous than to suppose that a departure from the law 
was contemplated, because a contract under the Law of Nations, 
and especially a contract with a prince, presupposes good 
faith. The second argument put forward by the Tuscans is 
worthless. The ship was not leased. It was requisitioned, and 
he who took it must make good any accident. Responsibility 
for the safety of the ship rested especially on the Tuscans, 
because they removed the experienced English sailors and put 
their men aboard the vessel. 

Chapter XXVII. — Of an English ship which fought with a Tuscan 

ship and was captured. 

An English merchant vessel was captured by the Tuscans, 
and a Florentine court confiscated it on the ground that it 
attacked a Tuscan warship. In placing the responsibility for 
a conflict, he is presumed to be the aggressor who is armed, 
who is stronger, whose profession is one of arms, who comes 
off victor, and who has thought himself wronged, as the 
Tuscans may have done, because of the English trade with 
the Turks. The conclusion to be drawn from these considera- 
tions is confirmed by the fact that the Tuscans were the 
attacking party, that other vessels had undergone a similar 
experience, and that this incident began with the firing of 
two broadsides from the Tuscan man-of-war. The Tuscans 
wished to search our vessel, and it may be claimed that 
custom permits such an examination, but the custom is of 
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doubtful validity, and would hold only off the coasts of thc 
prince who owns the warship claiming the right of search. 
Defense on the part of the English was justified, because they 
feared harm to themselves and to the Turks, who were their 
traveling companions and whom they had undertaken to 
carry. "Wrong is done to us when it is done to another 
who is in our home, for a ship herself is likened to a home." 
If defense was justifiable, even if the Tuscan attack was 
justified, preference should be given to defense over offense. 
It is true that a partial state of war exists between the English 
and the Tuscans, but this does not make the goods taken the 
property of the Tuscans, because they were not owned by 
the sailors, who, in fighting, were not acting under the 
instructions of the owners, and under the public laws of war 
the sailors may not bc regarded as pirates. 

Chapter XXVIII. — Passage-money is owed for the Turks captured 

by the Tuscans on an Enfflish ship. 

The passage-money, which the Turks were to have paid 
for their transportation in the English ship captured by the 
Tuscans,* must be paid by the Tuscans, because " the victor 
takes the place of the vanquished," and " claims upon property 
go with it when it changes hands." 

* Cf. Bk. I, Ch. 27. 



IIL 

Obiter Dicta. 

The observations which Gentili makes in the course of his 
arguments, on general principles of law and on matters of 
contemporary usage, illustrate his practical wisdom and his 
grasp of the doctrines on which the Law of Nations rests. For 
that reason a few of them have been set down here. 

The law is intended for cases in which doubt may arise. 
It is to be interpreted on this basis (Bk. I, Ch. i). 

A legal enemy is not like a fugitive from justice (Bk. I, 
Ch. i). 

The law governing pirates and wild beasts is not applicable 
to enemies, i.e., there are laws of war (Bk. I, Ch. 4). 

A usage does not admit extension in the matter of place, 
persons, situations, or time (Bk. I, Ch. 4). 

War is not a hunt. Political territory is something more 
than a private domain (Bk. I, Ch. 5). 

The immunity of a church is opposed to the public interest 
and to the common law (Bk. I, Ch. 5). 

A neutral is called upon to hand over the spoils of w^r to 
the victor only after a complete victory (Bk. I, Ch. 5). 

The jurisdiction of a church differs from that of a prince, 
because to be exempt from local jurisdiction is not the same 
as to be outside a territory (Bk. I, Ch. 5). 

The doctrine of continuous stealing is based on the fact 
that not only the seizure of the property of another but also 
the retention of it is an act of theft (Bk. I, Ch. 6). 

The case of a man who flees to a church and of a man 
being forcibly taken through it are identical (Bk. I, Ch. 7). 

" Whatever stands in the original is implied in fuU in the 
citation" (Bk. I, Ch. 7). 

" The dicta of learned men should be interpreted in 
accordance with the laws and the authorities which they have 
cited" (Bk. I, Ch. 7). 

The last statement of a writer is to be preferred to an 
earlier one (Bk. I, Ch. 7). 

4ia 
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" A view which is stated carelessly is not the real view 
of a doctor" (Bk. I, Ch. 7). 

^^ Expressions used to cover a common occurrence do not 
limit the application of the law" to those occurrences (Bk. I, 
Ch. 7). 

" The word territory applies equally to land and water " 
(Bk. I, Ch. 8). 

Venetians and Genoese claim sovereignty to a point 100 
miles f rom their coasts, if the coasts are not near another State 
(Bk. I, Ch. 8). 

An edict of a monarch affecting the subjects of another 
monarch must be interpreted in accordance with the treaty 
between the monarchs (Bk. I, Ch. 8). 

A skipper sailing under letters of marque is rather com- 
mitting piracy than carrying on war. He does not follow 
the laws of war and he directs his efforts against non-combatants 
(Bk. I, Ch. 8). 

" Let everyone remember that there are limits to a journey 
by sea as well as to every other journey," limits set by the 
jurisdiction of a sovereign (Bk. I, Ch. 8). 

A man has not been fully mustered into service until he 
has been enrolled, equipped and stigmatized (Bk. I, Ch. 9). 

" Potentiality approaching actuality is not regarded as 
actuality" in prejudicial matters (Bk. I, Ch. 9). 

A man under sentence may not be punished until the 
time-Iimit allowed for an appeal has expired (Bk. I, Ch. 9). 

A man in partnership with the crew of a piratical vessel 
is a pirate (Bk. I, Ch. 11). 

A neutral may acquire ownership of property bought from 
the subjects of one of two belligerent powers, but he may not 
acquire ownership of property bought from pirates (Bk. I, 
Ch. 12). 

"Ownership can not hang in the air" (Bk. I, Ch. 13). 

" Movable property is connected with a person" (Bk. I, 
Ch. 13). 

" The law, which is based on natural reason, both teaches 
that justice should be rendered to everybody, . . . and 
holds everjrwhere" (Bk. I, Ch. 13). 

" Permission does not imply obligation" (Bk. I, Ch. 14). 

"Redress is that which pains, not that which pleases 
(Bk. I, Ch. 14). 
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A man born in Holland is a British subject, provided his 
father has been naturalized (Bk. I, Ch. 17). 

It is lawful and not unbecoming for an ambassador to 
manage the lawsuits of his nationals (Bk. I, Ch. 18). 

Ambassadors are comparable with the governors of Roman 
provinces, but this parallel must not be pressed too far 
(Bk. I, Ch. 18). 

" Do not unto others what ye would not that they should 
do unto you" (Bk. I, Ch. 20). 

The Englishman follows the law of his native land, not 
the canon or civil law (Bk. I, Ch. 20). 

The kinship of princes does not determine public policy 
(Bk. I, Ch. 20). 

He who gives aid in war is in a state of war, but is not 
carrying on war on his own account (Bk. I, Ch. 20). 

" The civil law, especially in maritime cases, is a sort of 
Law of Nations" (Bk. I, Ch. 21). 

Roman law was drawn up for the citizens of a single State. 
Consequently it is not always applicable when the citizens 
of several States are involved (Bk. I, Ch. 23). 

Under the Law of Nations " it is lawful to buy anything 
and from anyone" (Bk. I, Ch. 23). 

The Law of Nations allows trade in times of peace with 
any nation, even with the Turks (Bk. I, Ch. 25). 

" Between a prince and the subject of another nation . . . 
the Law of Nations should apply" (Bk. I, Ch. 25). 

The inclusion of one chance occurrence in a lease does not 
exclude other risks (Bk. I, Ch. 26). 

" Contracts with princes . . . imply good f aith " (Bk. I, 
Ch. 26). 

He is presumed to be the aggressor, who has thought him- 
self wronged, who is armed, who is stronger, whose profession 
is one of arms and who comes off victor (Bk. I, Ch. 27). 

The right of search at sea is of doubtful validity, and 
would hold only off the coasts of the prince who owns the 
warship claiming the right (Bk. I, Ch. 27). 

"Wrong is done to us when it is done to another, who 
is in our home, for a ship herself is likened to a home " 
(Bk. I, Ch. 27). 

In the payment of a debt, " the victor takes the place of 
the vanquished" (Bk. I, Ch. 28). 



IV. 

IMPORTANT DaTES IN GENTILI'S LIFE/ 

1552 Date of birth at San Ginesio (January 14) 

1572 Receives degree of D. C. L. at Perugia 

1579 Leaves San Ginesio, under compulsion of Inquisition 
1579-80 Residence in Germany 

1580 Arrival in England 

1581 Registered as Scholar in Christ Church, Oxford 
Received as a Doctor of Civil Law; Lector luris 

Civilis at St John's College, later at New Inn Hall * 

1584 Consulted by English government in Mendoza case 

1585 Date of publication of his books De Legationibus* 

1586 Accompanies a mission to the Elector of Saxony^ 

1587 Made Regius Professor of Civil Law at Oxford 

1588 Prima Commentatio de lure Belli 

1589 Second and third books De lure Belli 
1600 Becomes a member of Gray^s Inn 
1605-8 Advocate to the Spanish Embassy 
1608 Date of death in London (June 19) 

1613 Posthumous publication of the Hispanica Advocatio 

Frank Frost Abbott. 

Princeion University, March i, 1919. 

^ The interest which has been awakened in recent years in Gentili, and our apprecia- 
tion of the great service which he rendered in the development of international law» 
date from the inaugural lecture delivered on his life and writings by Professor Sir 
Thomas Erskine HoIIand in 1874 at Oxford. 

* Exact dates unknown. When St. John's College was established on a permanent 
foundation in 1558, theology, philosophy, civil law and canon law were declared to be 
the subjects to which the scholars were to devote themselves, and of the fifty Fellows 
and Scholars twelve were to study civil and common law; cf. W. H. Hutton, S, Jokn 
Baptist College (London, 1898), p. 15. The teaching was conducted by the Readers, 
and an account book of the CoIIege {op, cit^ p. 59) reveals the fact that the Lector luris 
Civilis received a salary of twenty-five shillings for the first term of the year 1583. 

' Only the principal writings of Gentili are included in this list. 

^While on this mission Gentili lectured at Wittenberg, and there renewed hia 
acquaintance with his countryman, Giordano Bruno, for as Bruno testified later at hit 
trial in Venice, " He (Gentili) gave me his support, and introduced me to lecture on the 
Organon of Aristotle " ; cf . D. Berti, Giordano Bruno da Nola: Sua Vita e Sua Dottrina 
(Rome, 1868), Appendix, Document IX. The two men had undoubtedlv met in Oxford. 
Both of them were friends of Sir Philip Sidney. To Sidney, Gentili dedicated tbe 
treatise On Etnbassies, and Bruno, his two important works on moral subjects, viz., 
Spaccio della bestia trionfante and Gli eroici furori. Bruno's two books appeared about 
X585. Furthermore, in the work of Bruno which bears the title De 1'Infnko Universo 
e Mondi, published in 1584, there are five dialogues which show the direction to be 
taken by science. In these dialogues he introduces real people as interlocutors, and in 
the fifth dialogue Alberico Gentili is introduced; cf. W. Boulting, Giordano Bruno: 
His Life, Thought and Martyrdom (New York, 1916), p. 139. AM thcse facts would 
seem to point to an intimate acquaintance between the two Italian scholars. 
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SCIPIO GENTILIS. 

|Uod fiatermeus, Albe- 
|ricusGentilis, iacere ipfe 
I conftituerat , fi vixiflet , 
"id moriens , uc ego face- 
rem, teflamentofuomihimandavit. 
* 1 Nani 



EPISTOLA 

Nam tcUQtis compluribus de jure cu 
vili commentariis > cum eos omoes 
iiipprimi vel aboleri juflKTet) hunc 
folum excepit> quem» quod minus» 
quam ca^eri > imperfe£his ^jminufque 
impolitus eflfet » . in lucem ^ me edi 
Tolmt. Concinetautemhicliberdif^ 
ceptationes earum controveriiarumi 
quas in regno Angliae Hifpani alii* 
que CathoL Majeft. fubditi, cum 
externis & fere HoUandis agitavere, 
ex eo tempore , quo Sereniflimus 6c 
Sapientiifimus Rex Jacobus I. floren- 
tiflimi iUius regni pofTeflionem acce* 
pit Nam pace cum Hiipanis fada^ 
initifque foederibus > cum quafi me- 
dins interje£his > inter duasgentes bel- 
lo graviffimo ac pene iiitemecino dif* 
fidentes , utrique tamen amicus , £c 
fbederatuseflet, nonpotuit> quinde 
controverfiis quoque earum > quere. 
lifque , quas ad fefe detuliffent > ^e- 

quo 



DEDICATORIA. 

quo jure difceptari pateretur. Nec 
privatas illx cai^ac omnes , vel ad pri- 
vatosmodopertinentes> fedquxdam 
etiampublicS) dejurebelli> deju- 
ireregnorum ac foederum erant. O* 
mniumautemcura» ac folicitudo pro 
Hifpanis fuis necelTario incumbebat 
ei 9 qui illo tempore in Anglia Ca-. 
thoL Regis veftri nomine Legatum 
agebat. Is tum erat gentilis tuus> ll«- 
luftriilimus ^ Excellentifllmus Don 
Fetrus de Zunica > vir fupra fplendo- 
rem natalium > quo principibus totius 
Hifpanis £uniliis veftra annumem- 
tur> maximis quibufque in Republ. 
muneribus exercitatiillmus , ad hoc 
virtute , prudentia > magnificentia^ 
atque humanitate inprimis inHgms. 
Ab eo appellatus frater meus humanif' 
fime fuit> ut omnium illarum> quas 
dixi> caulfarum advocationem in fe- 
fe> honori£cofalarioconftituto> pa« 

* 5 tro- 
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trociniumque reciperet. quod com 
ab illo impetravifTet adcedente prae* 
fertim confenfu atque permifTu Regis 
magnse Britanniae ^ cujus in imperio 
£:ater erat > non mediocres utilitates 
fe hominibus gentis veftrae , fbtris 
mei opera, attulifle» nec (e animi ju- 
diciique, quod de ejusdiligentia, fi- 
de, integritate pneflantiquedodrina 
conceperat; re ipfa cognovit, exper' 
tufque eft. Triennium in eo mxmere 
verfatus frater cum eflet , diem fuum 
obiit, maximo^utaccepi) Illuftrif- 
iimi Legati > qui illum fumme dilige- 
bat> 6comnium bonorumdolore. Me 
quidem cum itle cafus fupra modum 
affiixiflet 3 uc neceffe erat , in tanta 
naturx,ftudiorum,rerumque omnium 
conjun£tione ; non ita tamen me do- 
meftica ja^hira , quam pubLca lite- 
rarum , inprimisque Jurifprudentise 

calamitas accepta movit, Ut enim 

nihil 



DEDICATORIA. 

mhildealiisejus fcriptis> lucubratio- 
nibufquedicatur» <|uas parcim vivus 
edidit^ partim inchoatas» vdiaffe- 
£bis habebat> quantus cumulus nobi- 
liflimarum caidfarum > quanta juris 
fcientiae n<^bae, qux nimis anguftis 
privati juris cancellis claudi ac cir- 
cumfcribi vidctur, amplificandae fa- 
cultas>illo extin63to, periit ? Cujus rei 
argumentum ii nullum aliud habere- 
mus, hic certe liber ampliffimum, 
nifi fallor , dariflimumque teftimo- 
nium prxbere poifit Sedveriffimum 
ptokSto eft , quod didtur , femper 
prxmature mori vidcri claros homi- 
nes , & literis ac Reipubl. juvandx 
Aatos. Hunc igitur librum Tibi, II- 
luftrifiimeDomine, mittodedicoque 
juftiflimis , ut opinor , dc cauflis. 
Nam Hifpanicae advocationis in ex. 
ternis regnis obitae fcriptio cui juftius 
debetur , quam Hifpanico Legato? 

* 4 Cui 
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Cui a£buaim pro Hifpanis in Coo(i« 
ftorio Regio caufTarum liber». quam 
fummi Hiipaniarum Regis , apud 
Oefaream Majeftatem, Oratori? la 
cujus clientelam potius confugiathic 
liber> quam ejus > qui ex ea fiamilia 
oatus eft> ex quaisfiiit^ cui originem 
iuam ac vitam hic liber debet ? Ac- 
cedit huc tua iocredibilis humanitas» 
qus unumquemque ad fe amandum 
colendumque ailicit > cum fingulari 
virtute > fummoque fplendore yitx 
conjun£bL Vidimus ipfi fxpe coram 
in Urbe hac Imperii maxima clariffi- 
maque Norimbergas tequevidentes> 
ipiiim quodammodo intueri Regem 
maximum videbamur> 6c magnitu- 
dinis Hifpanicae molem. Quijd eft 
enim Legatus aliud > quam os & fa- 
cies ejus, i quo miffus eft> cujufque 
ob id perfonam fuftinere exiftimatur ? 
Bene feliciterque valeat UluftriHima 

Digni- 



DEDICATORIA. 

Dignitas tua , noftnimque hoc offi- 
cium zqui bonique confulere digne- 
tur. Datum Norimber^ CaL Fe- 
bruariis cn isc xiii. 
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CLARI S S IMUM 

E T 

CONSULTISSIMOM 

V I R U M, 

Dn. SCIPIONEM GSNTILEM, IC. 

Reipubl. NorimbergennsConfiliarium , 

& Antecei3brem celeberrimuin , Com- 
patrem & CoUegam cariffimum : 

Heferiptis fmrU ipfus , riri item cUripm 

mit& 1 C. Vu^Mtif Dn, Alkerici Gentiiis^ 

irofejf, ir Aiv9t, ttgil» &c, 

IVrifpmtorum decm clariffmum , & 
Princeps Lyct* glorm hujtu , S c i p i o : 
Vtfdwaprimum advemte Britannia, 
liquiffe vita ifihane Tragico-comanGam 
Tratrem tuum ALBERicvM(4fj quantum viruml) 
Tatremque liatthaum fequutum illa viat 
CunSis terenda qu* femel mortdlibus , 
Tam regibtu regutnque natis inclytis , 
Quam plebis ima fece quU nafci datum e^ 
Vrope obrutum memini doloris impetu , Cr 
Vitam tibi effe vtfum acerbam ducere , 
Vt farte qui tui dterailh mortuo 
Carendum haberes , cordis & finu altero. 
Affeltuum vis atque natura bac eraty 
Cuife ohfequenttm accommodat fapiens quoque t 

Nee 



Vu mntm vel/axem fibram gmt: 
lil€C belU MturafAcity velutGigas. 

Sdt efl dolori fam datum , fat luRm^ 
Suus cut eft^ ut omnibus ubusy modm. 
Nunc pravalens regina ratio fe exerit » 
Et mortuum fuferfiitem ftbi^ ut r/f , faciti 
Superfiitem , tiquam , tot meritis ingentibui 
Et etuditionis omnimoda libris ^ 
Vitam quibm fibi paravit alteram 
Hoc ipfo in orbe ; ne qms alterius putet^ 
Quam gratuitam dat D^evs mortalibui% 
Et Al B E Ri c o jam dedit % ac forro dabit^ - 
Corona ei beatitatis addita^ 

At 6 quibus digne veheftt te laudibm 
lunfperiti > iftius ordims decus 
Clarijftmum Gsntxlis, aut quas gratias 
Vroitt mereris , folvere poterunt tibif 
Quod fcripta fratris pofthuma in lucem eruis : 
Vt Advocationem Ibertcm jam nune tua 
Induftria dtbemus. O in pofterum 
Fac debeamus plura fcripta ejufmodi > 
In queis utriufque fama fiorens pofthuma 
Gent ilium concordiam fratrum frobet$ 
DuUiftimum vita bonum concordiam. 
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HUmano generi fua poft quoque fiinera prodeft 
Vir bonus & fapiens. 
Exemplo cuus eft » Clariffime S c i p i o » frater 9 

Laudibus ille meis 
Major f & in toto meritis celeberrimus orbe. 

Quos dedit ille libros 
Dum vixit , decies & caftigavit ad unguem i 

Hos probat ipfa Themis. 
Ipfa Themis probat hos etiam 9 quos morte vetance 

Edere non potuit. 
Pofthuma jam in lucem proferre volumina>menteffl 

Cura tuam extimuiet. 
Hinc , velut autori debetur gratia fratri ^ 

Te quoque magna manet. 
Fraternx hoc fpecimen fidei prxclarum & amoris 

Secula fera canent: 
Gentilefque vehet coeli inter fydera fratres 

Gloria morte carens. 

Cunradm Riuershufius L C.f. 
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Voflliminium an Iic apud amicum 

commuaem. 

C A P U T I. 

^ Ofiliminh 'redijfe \iietutt qui Cf im /19* 
^ dVmttmfaziam i amicitmycyatit md^y** 
B rtgem (bcium , >f/ amicuin "ptmrit.'*^" 
^ ^viaihi fimumnomine piiblicotuttfs 
^ e0e it}cipiat. : '•inquit lex. & alia:b/. f. 
Tunc re\erftis imeUighur . fi aut aAamicos mjlrosf'^'"'-^ 
ftTyeniati aiitintTapr/tJidianofiTatffetaipit. Fuit 
autemqu9:flio> anLufitaniquiclam $ abHoI- 
landis hollibuscapti in Hifpanicomari , 6erent 
hic liberiin Anglia, quain Hollandiam duce- 
bamur. Atquevidebatur, apud amicumcom- 
munem noo fieri hicliberos > quoniam lex non 
de commudi amico loquirur j fed de noftro no- /;,- / f" 
Tninatimexprimit. ^Noftrumautem verenihil$.i./.^t. 
fit, quodcftcomroune. utitaeftopiDiododo-S»- * 
rum communis. ^ Et ita dodores accipiunt de j^>jy; ,_ 
(bcderatispropriisyhoftibus aherius psrtis, le-*/t^</«I 
ges illas : quidocent, poflecivitatcmftatuere,^^- 
ut fuushoftis.occidi in civitate fcederata poffitjc^i^^' 
perillasl^s. Quodeftmanifeftefalfumin ci-rr.jw. ' 
Vitate communiter foederata. Etiam Baldus ex- JWjf"»f». 
preffe accipit de holhbus altcrius pariis. Eriam \i* *^*- 
A idem 
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idem Baldus accipic eafdetnlegesdeainicispo 

€ ^Kj.puIiRomani : ^quirolitificobftringi^uthabe- 

^^1^1 rencamicos , & inimicos eofdem cum illo po- 

pulo imperiofo. Amplius poceft videri, quod 

nec Romani fic redirent poftliminio , fi veni- 

renc ad amicum communem. aut quid eft> 

f ?ittt in f quod in Grascia plurimi cflent Romani fervi j 

^^!;;';J;quosiIIucabduxit fortunaPunicibelU? Achxi 

* autem redcmptos donarunt Quintio ? Non 

Graecia amica y fed inimica Komanis erat ? 

g Cmm « Tandem vero > quod poftliminium apud com- 

^v.jHfnunem amicum non fit, hoc ipfum in fpecie 

definit Antonius Gama in fuis decifionibus Lu- 

fitanicis : audtor Lufitanicus > qui valere con« 

tra Lufitanos plurimum dcbet : etfi nihil habeac 

fupradidorum. omnino nihilhabet iliej unde 

intelledum hunclegibus > fuam ve definitionem 

adfirmet. Nos autem contrarium in difputando 

contendebamus. £t illud vulgare adferebamus > 

quod> ubilex non diftinguit) ibi necnosdiftin- 

guere debeamus. £t quod non dicit > aut diftin- 

guit iex de amico proprio. Itaque dicerede pro- 

prio nos non debeamus. Dicit de amico lex y 

k Cnn.i dicitde noftro. ^ atqueis differt k proprio. Et 

S' ^^^z^ noftrum itaque intelligetur & de nonproprio, 

l Zjf.jf. Et itaque & de communi, » Atque fane (u: & 

rit.jf!ex. multi tradunt > imo noftrum intelligi > quod non 

^Re^ff^i ^^^^^ proprium , fed & quod eft commune. 

96. 1 39,* ^ £c pro certo itaeftinindividuis. itaqueliber- 

de K. ^. tus meus dicitur > quimihi> &alii eft commu* 

'Dei^ia, a'. nij^ Amicus autem & focius procul dubio idem 

j^;^J^j eftquidindividuum, utlibertus. £tiamincau- 

l.si.La-Cis favorabilibus commune adhuc intelligitur 

*'•• appellatione /i^ri. £cpoftIitninium favorabile 

eft : quod habet favorabilem cauflam liber- 

tatis. A tque fic funt alias plura » & rccepu com- 

muniter .: 



HisPAK. Advocat. Lib. L ) 

muniter : qux& probenc nobis j amicum com- 
munem non excludilegibus^quxcribuuntpoft- 
liminium nobis 9 pervenientibusadamicos no- 
ftros. Adde ^ quod fi intclligimus illas ieges fo- 
lumdeamicoproprioj jamefrent de indubita* 
bili : certe eftetdc minusdubitabili. iCumta- J,j;„''^,^^ 
men lex efle debeat de dubitabili y & in cafu in- a '^.'X 
telligidcbeatmagisdubitabili. Quisverodubi- Ctrh. 
tet% an fit poftliminium apud amicum , & fo- ^^*'' ^\ 
cium propnum > id eit , ctiam (quod Gamaiple §. Tina. 
ait ) hoftem partis altcrius ? Sed & contra racio- ^^ leg. j. 
nemlegis eft Gam« interprctatio : "^quoera- ^^^/i/^* 
tiofacitpoftliminiumillic^ubitutifumus. Tu- cephdnf: 
tosautem nosefTe apud focium^ fivc amicumfsi*^^* 
communem 9 noninficietur homo quifquam , ^f^*- 5^^ 
qui oculos habeat. Neque urget • quod dixir^.y?^.'^, 
aliud de majeftate imperiofi popuIi^Romani^ mSocjM. 
'^quoniam legcs ilteimo pertinent ad alioso-^*'^-7** 
mnes>quorumetiam nonfueriteamajeftas, nec flf^ ^* 
cadem locios obligandi ratio. Etiam non obftat n L^^Je 
quod attuli de captivis , & fervis in Graecia. J''^'^^^'* 
Nameflet oftcndendum> venifle cos ad ami-y'„f^/i^. 
cos; itemin bello venifle. cum Romani nc^Soc.iiM 
gent poftliminium in pace. At illud Quintii ^^^- /"^^- 
tempuS)Grxcis parum quicquam interceflerat ^Tp,* j^ 
cum Romanis > fed confuetudo tum primum/^ifr/xfV>»< 
cft rebusgerendis contra(^a : lit Plucarchus fcri- "• f^l ^ 
bit. Quid fi quoque dixeris y veniflc Romanos ^' ^ * * 
illos in Grxciam ad amicos per commercia 9 & 
k Poenis venditos ? ° Poteft defendi , nec cfle eo o /. 8 . ^# 
cafu poftliminium : & quidem efle emptori jus ^^ ^^j- ^* 
pignoris : bona rationc , nc , fi aiitcr ftatuere- ^7;V '^^| 
tur> occafio hoftibus daretur^ autfaeviendi in^/. 
captivos, quos cmerefocii, &amicicommu- 
nes non poflent.> utpoteillicorccepturos liber- 
tatcAapud fe : autoccafio fieret tranfmictendi 

A z cofdem 
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cofdcm captivosad remotiores» &barbarof9 

& alios hoftes fsevioreS) unde muito difficiiii* 

P R/»*^-mus reditusfit. PFclinus elegantcr> ifiudfpC" 

^*^' *' cialius pTocedere in capti^kinfideUum j m fmt >/> 

Yeldolo tfahtremut ad eoium cuiium. Tandcm ve* 

ro concra Gamam> & contra inaudium ejus 

diftinftionem noure oportet iquod loquiturille 

^ N$n. ctiam contra rem k Collcgio judicatam* ^£t fen** 

€9ftf 23 tencias Collcgiorum pluris funt> quam vel illu« 

V.Af^fc. ^^'^^^^'^ Jurifconfulti. ' Idcm , quod Rott 
11.;^ Genuenflsobjicit adverfus (criptorem decifio- 
^iM ^^ num Rocx Avenionenfis y quod decifio eflec 
^. p: & ipfius. fcriptoris » non Rotae. Idem de AfHi&i 
r Afenoe. dccifione alii > quod fit contra reliquos Colle- 
totf. 329 gii^ Idemalii, defimilibusaliis. Nuncporro 

cuharr. ^'"^ dodoribusf & Baldo dicam, quod& 
stecir.^y^ciWnt iftc» & loquuntur omnes de bannito 9 
ratr.7. id eft de hofle proptcr dclidtum : ^qui par eft 

oj»/ti''^ ^^"*^"S*- ^^^ autem loquunturde hofte per 

bellum : qualisbiceft: &quicumalterohabeC 

t D^^i./. difFeremias lati(Ema*s. ' Etiam tradunt illa, 

B w ^^ ^""^ ^^* con ventum inter Faederatos eft. vel foe- 

imHiioi ^^^ ^ic habety unicum ut fit territorium fcedc- 

fpttht. racorum. £t Baldus ait, quod confbederatio non 

cu^fi ^P^'^^"'^ plus, vcl minuS) quam dident ip(a 

9. 38. iM^ pada. Eciam dico > quod aiiud eft in pcena j 

10. &q. 'Tc videlicct odiofa : &qu«nifiinterritoriofoc- 

/i.»«.ii.derati proprii pofltt infligi. Aliud hic dioen* 

duminliberatione^ re fivorabili. Sicegocon* 

tra difertifiimos & dodifiimos viros atqucAd- 

vocatos difpucabam'. neque tamen adeo huic ar« 

gumenco innicebar^ut, contraquam fieri fdam^ 

res jam & praeda HoUandorum > iis in amico 

regnoamicterecur. 

Cafut 
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C A P U T II. 

Rm non fieri hofiis eatienus Ante dedn^ 

Sionem imra ifpus ps^J^ 

ALiud igicur difputavi audeoter > 6&concIu-^ 
fi coDtra Antonium Gamam efficaciter» 
quodres hofti capta non prius ei quaneretur> 
quam &intni ejufdem prxfidia pcrdudtaeaet» 
quamvis eadiu pofiefTa eflet > per duos amplius 
menfesin mari habita. * Scilicet defiderac lex ^ t /: ; . i^ 
iit & capta fit > & perdu Aa intra prxfidia y cepe* ^^^ 
funiy ^imraftajfiiaftfduxtruni^ inquit* Ubi 
notandumeft vtxhixm pnduco y quoccnfaplu- 
ries lex eft. dc quod confummationem operis 
fignificat ^P£i; mmmumfigt^icau ^ Utiturb ^* t^ 
lex iftbuc facpiffime & verboperveniendi,^^-^*^^^ 
dquod &accipiendum eftcum efie&u. Si non de /«• <* 
profunt capienti menfes duo^ non prodefienti&<«^-47* 
mille. Capta^ &perdudabonaintraprasfidia^J'/"^*A 
cfleoportet. Nihil eft tempus : dequo TiM\J^'c.M 



confiderat lex. £t vero nihil fit tempus hiCif»^«^< 
ubi femper incerta prscda eft> quamdiu intra J^^^^'^^* 
prxfidia perdufta non eft. Vulgo dicitur,^^'^^'* 
muha cadere inter calicem , fufremaqut laha. ^^fr. 
quod bellica ratio^ fors valdc probat ; * ut ego y ^^^"^ 
alibi adprobavi late. In quxftione > quxe^f/^.t. 
mihi erat pro Hi/panis 9 captis ab Hollan-^'"*^- 
dis 9 quibus erat nonnihil maris arandum : ^^ ^* 
erant radenda iittora inimica > eaque adver* 
fus praedationes has intenta > & inftrudka : 
erant timendas coeli marilque ruinse. £c 
merico igitur lex vult > enfe bona perdudta 
intra prxfidia. Prxfidia vero non efle navim > 
ad quam paduAaerant bona capta^ certum eft : 

A i 'quse 
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io^udi^ quac intcr mobilia nurneratur : praefidia au- 
re m. 4^ ^ctn funt ftatloncs ^ Navis non fedet » at atnbu* 
i^md. Lt. hz : &vehiculoconfertur> imoequo ; PcrSh 
i^^f^^cuUsequUalfhundaij Horacius : Equoligneoptr 
de vUt vi V/«^ cceruleoi e^i$ ^eSa 9 Plautus. ^ Prasfidia funt 
srm. locus intra fines : & ille verifimiliter cutus,quod 
ff^'^^*Salycecus hic. declarant Caftrenfii ^ Angelus. 
nnp. pei ^ £go tamen dixerim pra^fidia clafTem Gra^co* 
Hor,^9d. rum ftantem ad Trojam , eciam caftra in finibus 
^^f^^^^^^hoftiumpofica) eciam hoftium claflem vagan- 
N^i»/: t.tcui. Cascerum cafus nofter erat, cum navia 
^pi^ff^ Hollandica ceperat^ & captam attrahebat Hi« 
t sliVi ^P^^^^ ^Q HoUandiam $ & jam raptaverat 
12. c. ^permaremenfes ( utdico j duos. Videamus 
p^ftK ium fi qua fimt fundamenta Gamas t cur necefle noa 
S^fcf ^*^ "P^ ^^^ perdufta intra prxfidia. ST A- 
^"i.difpJT^ i^ y Sc incontinentifit (inquit) hoftium> 
tinovats quodiidem ceperunc. &AngeluS)OcSocinuSt 

frr ^ ^^P^ ^^^ ^*^^- i^ S T A T I M eft proti- 

t SirsM^ciUSy mox> incontinenti ) ut hic Aretinus ex« 

»^i.i>.2.ponit hunc articulum : & ego Gamas addot 

J*^^^;^ Accamen Angelus , &Socinu6, dequaeftione, 

I. de Af. fi fit necefTe, res efie perdudas intra pra&fidia y 

^m. fff. verbum in libris meis nullum de hac re babent » 

I ^*fx.^f loco citato Gamas. ^ Angelus alibi : Vieo etgo 

Jt ^^' ^^fdtuncfradacaptahoJliumfaSlMefty ficonduBa 

eft in hoftiwn capientium prafidia. jffpeUo autem 

pta/idia Uca tuta > m qtna mutis , tf atiu anificiif , 

tttftipatwpaUuiis cifCumdaUi incbtfafunt y&adde^ 

fenfam apta. fttia tunc prada direSla eft ad loca dt^ 

ftinatay &ma. jfntequam fitifura psefidia fu^ 

prafcripta^ Veiadalialocattitaj adlocaatmcorum^ 

\elad loca cortfcederata , non refitto , pradam trar^^ 

iHfe in dominium capiemium > licet in territ<nium 

capiemium dvBafit : tamen defacHi Vtrtme beUi 

fojfureftituiy ^eamtenentesdchocddmVififimi' 

liter 
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Rm iuhkaft. MtfiiffichdiSlustimof. SicAnge- 
lusfane* '"Ripaautem : Ccfptain htUo j ftatim ^ ^^f-^ 
^ciuntuf capiemium. Sed quarittir , nuomodo hoc ^l^^il^ 
loco^ imtSiiatuf "Ptrhum ST ATlMi yidetur t^jf* 
dictndum intfa tfiduum. \tl foSiquam U > aauo 
fiitfuni capta 9 diVtrtit ad txtfamos aBus : djic 
foftquam defimtfoffideft ^ fiif^icandoy tum faffe re-- 
cuferafe* SedgioJJatoftisalycttttSy ^ Atigtlusin^, 
ttlbgttnt \erbum STATIM > fofiquam bona 
caftafiterimfedaSlaintraffafidia: Ibidetn additj 
quodfequatur id alibi quoque Angelus, &le* 
gemaliegec : fedfeallegaremeliorem. Ecalle- 
gat Ripa leges > quas nos induximus. Frufira Itx 
dixiffet y ecferuttt > ^ intra frafidia ferduxerunt. 
Sicenfebat fatis eflecepifle. " Omnia verba le- n l:kiM 
gisutiqueimpietaefledebent. Etcopula (ouod ^ii^^efi-^* 
vulgi verbum eft ) exigit concurfum copulato- {;,^j^1I[ 
rum. Lex (quod ur^t Angelus ) vult > rem in t. di leg^ 
tutoefle^ ut fit efieaa capientium. £t igitur ^ 
vulci dedudam efle intra prxfidia : ubi de- 
mum eft tuta. ^ Verba intelligenda funt cum ef- o titf. 
fedu> utitem vulgariseftr^ula. Atque ita fi ^^^^ 
ftatutum dat pra^mium capienti bannitum > in*^ J^ ^^ 
telligitur» quando cepitcumefledu> &prx- 
fentavit fuperiori. Cepifle Hollandi debent 
cum efFedu > ut adquifierint : fed cum efiedu 
nonceperunt) qux nondum perduxerunt intnt 
prxfldia. Ergonccadquifierintifta : SicRipa 
eft pro nobis. & idem adfirmat Angelusnobis^ 
P quod & lafonfiicit. Citat Ripa & gloflato- 5^'^'J* 
rem. ^Etgioflatordiflertenotat, non efle rem ^oj. ^*** 
hoftis capientis « nifi du6ta fit intra prxfidia. q g/: ii 
Idemcitatus Salycetus : Atttndtj injuit^ ^^^^^\i^m 
fion tfficiumur cafientium y nifi foftquam dutli fism ^uim Som 
intra^ frafidia hofiium* Et idtm dtrthus aliis mo^ /;c« 
Ulibus omttibus y quod amtquam ftm duSa imra 

A 4 tr0^ 
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pr^fidia hoflium $ non efficiuntur eorum y fed rema* 

nentfub dotninio torum, fubquoeram amecapiu^ 

tam. Noft emm ineifeftiftocafu dherfaratio. Ec 

haec dc rebus verba aurea tnihi ftierunccontra 

adverfarios» quiaudebancrepararecauflramper^ 

/ ^^'k6 ^^^^^^ capcarum ^ & capcarum rerum. ' Nam 

ir#J««iri^^^ leges ipKS cradanc paricer de adquifitione hic 

f9jp ucrarumque > & de poftKminio ucrarumque; 

tamen vix obcinuiflem y nifi & hasc Salyceci ad. 

duxiflTem in cerminis. Nunc dicamus alios hic 

f Arei.$. noftros. ^ Angelus alcer 9 ubi legic , capca cx 

j^^J^j^hoftibusfieri noftrajljrifii. Imettiieidy inquic» 

f #r. div. fictmdum lezem illam : ^tta V deduSlionem imra 

frafidia dendtrat. Idem cradic de poftliminio t 

non efle facis evafiftc ab hoftibus) nifi & redicum 

fic ad fiios : quia l^x ucrumque defiderec. Sic 

t Be//.3.aIcerAngelus. ^Sic&Bellus; quidenimfilace- 

di jih »e.|.et hoftis in fylvis,ve! alibi cum prxdaiCriduum» 

''''^*^'*quarriduum (inquiOdum reverci ad fuos non va- 

11 u$rj€lct ? " Sic doftiflimus Molin. Prxfidium is 

uiulr^i. ^^^^^ y ^^^ caftra inccrprecacur. 1$ eciam am- 
giffltit.V^i^Sf quod nec pcrnoctacio capcorum apud 
bofteS) nec dedudtio incra caftra fufficiac, fi 
dominiperfequuncurf nec defiftunc k recupc« 
racione» necenimamiccanciftidominium, nec 
poflfefllonem. Non amifcrunc Hifpani hic pof- 
lefiiionem , ubi nec incra navim hofticamperdu« 
€U bona ipforum func : ac reli£tain navi ca« 

Eca : & hacc accrahcbacur y feu ducebacur per 
. lollandos , qui in ipfam fe crajecerunc ^ Re« 
S-v»^-^ cinec aucem cciam cxpulfus dominuspofleflio- 
^Jv.^nem per hominem fuum non expulfum j qui 
s 19* ^9i. * eciam cencacur invicus. £c qui cafus hic fuic 9 
V* nbi & capci Hifpani in navi capca manfcrunt. 
Perquoscapcivosnaucas &procuracores hic re« 
rum rccinuearinc domini fua > & pofleflionem. 
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^Ht ncc amittant poflHnonem , etfi- deferaty Rt/. h 
eara homo faus. * Si ipli tenerentur » certe de- ■•J-^i- jjf 
jc6ti poflrcflSonc intcUigercntur. Verum de do- ^ J* ,^^ 
minio agimus in prxrcotia. Idcm autcm Moli- pem\ m ^ 
na pulchrc ad cafum noftrum maris docer, quod ^"-^,^ 
ctfi pernodatio, vcl fpatiura viginti quatuor^./lJi!^,/: 
horarura videturquibufdam fatis : tamcn fi res 19. d^ * 
geritur marr^ tum adquifitx rcs hofti capienti ^'f ••WJI 
non intcliigantur antca > quam ad locum tutum ^ J,i.'^ 



pcrduftx fint. £c fanceft aliqua divcrfa ratio w#« jiif»* 
( ut ego expofui ad cafum hunc noftrum ) re- '^yj* V 
rum marinarura. aTandera Ayala quoquc CiCf^iikjS. 
eftnobifcura : audi : lUud tamen fciendum cftyLtuntm 
inquit^ pr^damtum demum fari bqfiwm y ut pri- f f ^ ^ 
mum intta frafidia dtlata eft j ame nondum faBa l'!»^^. 
efthoflium. nemtedefiiteffeeius^aiiuffuit. t>£tiaraa ^t«.i. 
cgo (icfcripu^ non nunc dixiprimura 9 in ii-^'-'*^ **• 
brisbclliciS) & quidcra vcrbouno adfirraavi> ^ ^/^.^ 
veiutcertura. £tficoranesfuntnobisau6tores>^/ik ^ 
ftullusGaraa^. Aut nura proGama illa Angeh '^ 
dicimus ? ^ Quodfifer tatnum tempotis intetVaUitm c yf*j.A 
diSa pfsedafn m campo tetenta > Hcet non fit remifta f{^^ 
inter prafidia f quod ^ui perdiderit eandem y l^erifi^^ 
mHter debeat depcfu^e animum recuperattdi ^ i$ 
quoque&perdidiflrc intelligatur. S^antttm au^ 
temtempuslahidtbeaty utdiclusanimusprafuma^ 
tur > hoc totum reiinquendum judtcts arhittio : qui 
atUirari debet fecundum confuetudinem locorum > H 
Virmnn. Et audilHMofdam armorum expertes ajfe^ 
rere > imer eos conftietuilnem Vtgere » quod fi per 
ttnam diem prada fuerit in campo detenta per 
boHeSf auod imelUgituT capientium faSla. Bteft 
€onfiietud0 fiuis rasionabilis : qtna ttt phtrimtm 
adfolet perdita prada eodm die rejcuti. eo au^ 
tem lapfo > ifui perdiderunt , eandem fe commu* 
mttr t^didijfc dkum : tmde cmtnwtiter per 

A s lapjm 
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lapfum Jici Vtietm deponi ammus temferanii. Non 
haectamen Angeii valenc proGama^quia di£fca 
funt magis ad aliam quxftionem y de receptis 
bonis reddendis dominoi vel non. Etquia capti 
Hifpani animum verifimiliter non depofue- 
rint^ &rpem liberationis 9 ducendiperincerta 
maria , per amica littora i ante ora fuorum. 
Ipfe Angelus ad hancrationem addit> quod nec 
longum intervallum quam plurimum dierum 
facit intervallum > ii , qui perdiderunt > pro- 
fequuntur praedatores. Etiam de confuetudine 
loquitur Angelus» utcunque rationabili^ Sed 
jus ordinarium eft de perdu<^one intra prseli- 
dia. Eciam dico ego > rationabilitatem iftam 
hic non probari argumento optimo i Ainc^ quod 
lex ait y feras defmere efle noftras > quae no« 
ilram evaferint cuflodiam. Nam magna efldif- 
ferentia inter perditionem fuarum rorum y dc 
liberationemferarum. Facilius hoc fic > &libe« 
rationi favetur» &reditioni in ftatum natura« 
lem. Quid? An definunt noftrae reseile no- 
ftrae > fi e vadant cuftodiam noftram ? Dicit An« 
gelusi & eflfe cafum illic , ubi dicitur fur ma* 
nifeflus> qui fuerit adprehenfus priusquameo 
loci rem pertulerit > quo deftinaverat. At 
ego cafum noftrum illic non video. Scilicet 
definat fur efTe manifeflus ex perlatione furti in 
locum deftinatum j Sed an ita definet res efle 
noflra ex perlatione in locum ab hofle deftina- 
tum ? Non hasc Angeli obflant nobis ullo mo- 
do. £t aliud nihil obflat defenfioni noflrx hic. 
i bm. dEtnonobflatarticulus STATIM, qui & 
^luK ^^^^ * ^ ^^^ fufcipit moras alias. Res capta fit 
6. laf. L ctpicntis fiatim , ideft> poflqiuam capiens vo* 
%os. io. lucrit» h£tzm eSc fuam. ^quod alibi ego ex- 

^^'^' '• TXlfui 

€mfiat.i. poiui. 
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pofiii* Quid ni ita ? ^ Qux in favorem alicujus f Ui^ 
induiStafunc > tacitam condicioncm habenr , 7?^^^*J*** 
iUi placuitit. Idque valet etiam , quum qQid ipfot^n. i^. c! 
jure fieri dicitur. * Rcs capta fit capientis fiatimyMon. 
id eft, poftquam & duci prxfentara eft. Dt^£' "' 
quo ScSocinus > & Socinus junior &alii. ^ EtgSocaiii 
Kuinus , qui ftacim , ipfo jure facit mobilia ca- '- 1-^ ad^ 
piemium, apprehendentium , ficdepraefenta-^;^^^*^- 
tione. » Etiam iftiipfi articuli praecifi recipiunt , J» m. 
limitationes per alias leges. £ t de j ure i n hoc Saiy. /. i a. 
pundo facis. Res, nondum dudtge ad locum"^^;^''^ 
T^erifimiliter tutum ,nonfuntadhuccapientium 'X Rm.f. 
nec perditum eft earum dominium. Idem di- f «»/3 «• 
cendum , quum milites noftri continuo funt [^'^^^'J' 
hoftes infecuti 9 etiam intra prasfidia > quianecKo. 
afto cafures cenfentur fuiftrcapientium , dum 
apparet locus non tutus : fed nec ipfa prasda 
fijgerit praefcntiam noftrorum : etiam nec ca- 
ptas intelligantur > quae funt in continenci recu- 

feratx. Conclufio Salyceti eft > & noftra. k s^cjti. 
Etficnibilhicde poftliminio agatur , ubinec''-" ^^* 
quxfitum hofti quidquam eft, ^\jf^ ^' 



C A p u T III. 

Dejudicio tnilitum , & varia confuetu^ 

dine in rebus ab hofie caftis* 

NOn 'eft Ripacum judlcio militum in tc-* ^'^'J' 
bus hofti captis : etfi iilud recitet ultimo^ijirir. 
fic : Milites tamen nofiri dAcum 9 fua effe bona ca-f^p- 
fta ) fi apudfe pernoaarint : nam R ipa adfirmat y/^V' l\ 
aliud judicium Angeli allata meliore lege. ^ £t Md Tub. 
nec dicitur opinio dodoris > licet ultimo loco ^ <3^ ^^ 
pofita , quando i*ita fcribit : Qjndam alii dicunt '^//^['^* 

VCl > diV9Pi9, 
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vel 9 fecundum quojdamj & non venfimileeft^ 
uc in fiia ipforum cauiTa judicium militum > Ri« 
pa ccnfuerit judicium aequum. Eciam in judi* 
ciomilicumqusero^quidilludfit, Afud se? 
forte enim idem eft i ouod intra fua praefidia. 
«^•py "• ^ ut ftc dicitur , apud hoftes fufceptus filius, apud 
uitM^ff. A(?/?f j decedere > apud fe effe. Atque ita judicium 
frk/.i militumjuriconfonet : difTendat aucem illis^ 
''^^'i- quitriduumexigercnt; &iIlis>quivoIunteum 
'"'• •'^* oporteredivcrtiflcadextraneosadus, quifue- 
runt capta bona. Et fic Anglica icx « & lex 
Caftcllxfint^ quaeitidem adquifitionem defi« 
niunc in pernoAacione apui hcfies , aut in mora 
horaruni viginti quatuor. £t promptum eft^ 
lcges lcgibus concordare. Milites tamen nec 
ipficenfentadquifitabonafibi exeofoloy quod 
perdudaintrapraefidia fua fint, nifi &perno« 
davcrint» in quo difientiant illi k jure : quod 
ficitrcm capicntisflacimi ac duda illa fuicin* 
tra praefidia > & icaque rccuperaca ance nodem> 
adquiratur rurfum ipfi recuperatori : ucBellus 
expiicat. Nifi forte in cauua hac fubitae recu- 
i Afi^. perationis probes jure milices : ^quoniamnec 
diff. »-*• videacur captum, quodeft illicorecuperatum. 
imrs. ' ^ cenfeatur illico tecupefatum , yi/od adhuc apud 
toLy hopem non pernoSla^erit. Sicque l^ulgo obferlpant 
^"^'^;^'^' mi/itares prafeSli : inquic Alciacus. Ec fic fuic 
fHjj: '' doftrinaSalvceci : quam retuli in calce capitis 
k jtn^. fuperioris. ^Atdeeodem judicio militum audi 
^^•'^"•Angelum : cujus & eadcm ipfiflTima omnia 
' ''* *(^3epeidfaftum) Baldi verba funt haec in quac- 
flione: Viamt iftifodales^ quod numquampra^ 
da dicituffuiffe perfeSle eotum » nifi pofiquam pet^ 
noSia^titfub dominio eorum. Cumenimcum prada 
ft^iunt^ amtquam fint m locoTUTOy non e/i 
pratda jfub emm proteBione. Bt dicunt "perita* 

tem. 
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tm. Cum ergo ttivBi futrint inita pafiiia , Rctt 
mn ftrmila\trim ^ tamen iomini pr/eda faSli 
fum. Sic ifti ex ratione milirum reducunt eo-* 
rundem militumdidumad fenfumjuris. Etiam 
confideremus , quasftiones efT^ duas diverfas: 
unam> quandohofti quacfita bonacapta intel* 
ligantur ? alteram , quandohofte recepta , prio- 
ri non fint domino reftituenda ? £cce fcribic 
Ayala 9 qux qua^ft. pofterior torfic varie ad- 
modum omnes fere interpretes ; at prior ha- 
beat j us non dubium. Et igitur non nec illacio 
de altera ad alteram quacftionem. Poteft rcs 
adquifita hofti efle ; & recuperata deberi ca« 
men priori domino. ut, quicquidrerum eft» 
Quod redic poftliminio* ^ hx namque adqui- g ^^^^n 
ut« hoftjbus , amifiTaB dominis prioribus, re- !!^^/'^' 
cuperatas his redeunt. Quids quod prtndpes u^LiU 
noftri , milites 9 qui recuperant > tenebanturi^-o^M 
& cueri noftra^ & nos vindicarc ? Contra po- JfJ; ^|** 
teft nec adquifita rcs hofti cffe, & recupera* p^iin/. 
ta non tamen reftitui priori domino , at ce* dt nr. 
dere recuperanci. uc fcilicecanimentur ad pu- ^^l^f*^* 
gnandum omnes : & vircuti accedac pretium : u cJ^. 
oc dominus ille prior non ferat 9 cujus contra* ri^. prc* 
rium in cafu contrario ferrenollet : fampcus»^'^*^-^^ 
& damna ^ quae alius eflet pafliis pro re eius re» ' '* * 
cuperanda i & quam nec recuperaflec. ^ Qux ^ i^- A 
aliique hic difcepcanc : & ^o alibi redcavi ^f^^^ 
Sic duas func diverfas ha^ quaeftiones. > Sic & ^1}«. ^^^ 
idii ipfas diftinguunt; £t quas tamen fi mi- 17* 
{cesi etiam fic concludes , uc k jure nec ^^g^^^* 
crepiec aut judidum niilitum) auclezaliavd^pl!^ 
confuecudo j nifi in hoc fbrce > quod cecera 
ctiam moram defiderant aliquam , nec fatis ha* 
beant CNnrdu&ione intra pnefidia > utdedaravi* 
Perduddonem omniao defiderant omnia. 

Sic 
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Sic&: Joannes Andrexin bonisdu&isintrtho» 
ftium diftridum ponit auxftionem alceram de 
recuperacis. Nonmihi joannesAndreae^ noa 
k %Ang. quaeftio de recuperacis objiciatur) quumdico# 
^/i/>.ff * rem non fieri tioftis capiencis ance dedu&ionem 
^m^cTl ^A^r^ ip^us prxfidia. £cnotes> quodhsec hu« 
%Jc. i# jus capjcis > & fuperioris vaienc in capcis > noa 
fSUm. indedicis. ^Dedicorumaliudficjudicium. 



C A P UT IV* 

Cdpiendd non hdheripro csftis^ tSr 

fidfuii hofi. 

QUod fi autem capta > nondudlaintra pratfi* 
^a> pronon captisfunt> &quasfica hofti 
a Qf^ non cenfenmr; «quid eft quod Oepbalus re- 
tmfiii. fpondit 9 eciam nec capca > fed pro cerco capien* 
da9 effeftahoftiumvideri? Confidcfo (aicille) 
iiAlum fun€ff$9 qwn csfia ab hoftihus , fiant fia^ 
tbn Pl(lUS cafiefttiufn. Sed tota difficulioi can^ 
fifltfe ^idetuf^ quomodo inteUiiaturlferbum CA^ 
P£ I^E : ^ficy quando res ita dicatur captaj ue 
fit captentif. Ego autem puto > ttmc tem captam dici f 
auando atifugere fion pottfi, quin capiatuf. Igimr 
cc concludic in fuo cafu > fugacos piracas k crire- 
mibus Melicenfibus > eofque ica preflbs > uco* 
mnino in manus Melicenfium efient perventuri» 
omnifpeevadendi deftimtos> & eje&osinin-- 
fulam Corficam > captos k Corfis > reftituen* 
dos efie Melitenfibus > aucteneri Coribsfalcem 
\Att.l. addamna> & incerefie : tanquam qui fuerunt 
de ^}* ^^ <^ufla > quo minus Melitenfes confequeren« 
f»jf. Mf- cur finem laboris > ac prdsmium. ^ Eciam Alda-* 
^•^'/«tueinferisficcenTety quas (certum) nonpof» 
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fintevadere. edamLudovicusMolina. Ishoc 
anipliusi quodet(idominium> &poflip(fioad- 
ouirinir capienci 9 cum percuflio alcerius non eft 
(acis ad capiendum, (i camen caufla fiC) uc ca- 
perencurab alio, ucique fit jus percucienci) ut 

Ero qualicate dacas cauflx & ipfe atiquid in captis 
abeat emolumentif ac juris. ^Retuli ego dec m.e. 
illo Cephaii refponfo inUbris de armis Roma-J^^''- 
nis: ocidemiilicoraavif & auxi pluribus. De/,/^^;^ 
opinione Trebacii ^ feram capiendam pro ca* 
pta haberi > adprobata tunc diii > ^ & alii dicunt. ^ ^^* > x« 
* Ratioreceptiolim diverli juris non adverfare-^JJ^''^**^ 
tur I quum acddere poflit nihil multum > cutdisiiq. 
non capiatur. ^ £t potentia in habim idem ope- ^^* dtm. 
rctur > quod potentia in aftu. Cceterum & re* * ^'^[•M: 



^ntis^quseftionenoftradehoftibusjuftis, etiam * 
confuemdinem inferis vulneratis> juri contra* 
riam> non extendi ad hoftes oportere ^ qui 
(pone cafum) ejecerint ie> ut piratxiiii > in 
Corficam; Piratis> &feristerritoriumnullum 
prsebet (ecuritatem* ^ Piratas funt hoftes omni- f SttdJh 
um^ &impuneo£fendunturabomnibus> &c-3f]^f*lf 
Sic & libera venario eft ferarum. Itaque in ?!*;«. hel 4. 
ntis did poffit 9 evadere eos non potuifle > fem- & uy. ^. 
percapiendos ubique. at non idem in hoftibus'^^ ^3*' 
didpo(Ct> qui nonubique funtcapiendi, non 
apuG amicum communem : Hi(bani non hic 
capiendiinmagnaBritannia) inoallia) inalia 
parteChriftiani orbis ab Holiandis. Sic Hi« 
fpani vd captievadere potuerint modis mulcis* 
^ Jimh capti paiutre capi } iQuum autem ]ex ait> ^^^' 
fcram» nobis vulneratam> five captam> eva-| ^J^^g 
dencem cuftodiam noftnun ^ in cOnfpeduno-«Vrirr# 

ftro'*^ 
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ftrotafneoeiifteoteinv necinpeiiecutioiiedif^ 
fici]i> nonrecepiflefeinlibeitateainacuraiem; 
non idcircoetiamtitf manereejua^ quicepit 
Sed etfi ejus roaneret redpienda non dimculter} 
non propcerea & capienda non difficulcer pro 
capta fit. Scilicet e& femper proniust utquid 
recineamr > quam » ut quasramr. Et de ifta 
difficili perfecutione videndum eft per conje* 
durasfanemultaa» acvariaa. Non videbitur 
autem bene ( quod ridicule quidam dicebat Ad« 
vocatusmihi) per repofitionem recepcas naVis 
Hifpanicse illic > ubi recepta eft. Et neque in 
k UtJifcjm fic obfervatur. ^ £t neque illic» ubi alia 
^-HT aic lex> non defiifle «e poflidere ftatim ^ at* 
quealiusanimopoflkiendiagrummeum intra* 
verit> ^uem faale fim expuUfurus* non n. de 
ifta faciliexpulfioDe jubetlex Judicium fieriex 
dedudtione m agrum ^ & in rem pra^iencem» 
1 H0i0m. 1 Barbaricam didc Hocomannus vecemm der^ 
S* •v-^J- manorum , & ex moribus Romanorum fubla«* 
tam> qua iUi utebanmr ficaili in vindiciis : 6c 
Guam Romani fimulabant per vim feftucariam $ 
cc manu confertam, Redto aiiam li^em : 
m iss^ ^lnlafueamf ^umlmandicaM^f^fofiitfas^ aper 
nt!dm. ^^^ * ^^ ^ h^refU > txmfium tum aUmi. 
mmtiUlridmtuumafmnab^d^it fififobnum 
ttmmfyham iimtf^m^ eocafu ttm effc iefi^ci p 
mmaneretf IrideamuSf utstmineohstferkafer^ 
taexPedhefenonfoffitiffe ; anditniushSlanda^ 
exfeditunis fe fimit. Ek^ Ji in meam foi^atm 
ferlsenerit y mmfaBttstfi. 5i amm inftiam 
namakm laxitatm dimt/^ y eo faSto meus effb 
i^nffeii. Noto auiem > ncc mihi quasficum > 
quod non in meam poteftatem ft/^nmit^ etfi 
cft captum. Non eft meum> nifi manualiter 
capiatur ; inquic ibi Bartolus > dc gjbOatorea 

com* 
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initer > etfi de confuecudine rufticana 
( fcribit Albericus ) fervacur opinio Mardni f 
cc HuRoIini 9 ^ui faciunc meum imo ftatim 
acque le expedire aper nequic. £c nttnc do 
confuecudine y quoQ etfi hsec didcur efle in 
venacione y non eadem camen legem didc in 
bello. Non fic habecur pro capco $ qui eft 
oqpiendus : non fic habebicur pro adquifito f 
& fttb dominium camencis redaAus y qui eft 
capcua. ^ Confuecudines funt fadi : cc nona Ai&i. 
redpiunt igitur e^ccenfionem neque lod > ne- ^J^*^ 
que perfonar > neque cafui. ^ £c icaque pro-|M|^ t^ 
banoa confuemdo fic in ibede cafus > qui ve« & Uk. 3. 
nic in controverfiam. ' £t nimis magnas dif- ^|J^'f* 
ficulcatis eft > probare confuecudinem. ^ £tMyir#iV. 
controverfiim eft valde > an DoAori creden- s^kmrt.^ 
dum fit, teftanti de confuemdine : imo> ^^crl^tm 
credendum fit pluribusi id conteftancibus. j^jf^yx 
£t adfirmativa opinionon valee aliter quam fiif fw- 
teftenmrilUdefuotemporet & defua regione. ^* "^ 
£t ha(c ego in ^uaeftione hac notabam > & in 
akera de judido illo militum capicis prapce- ^^f^ 
dencis. £tum in cafu * Cepbali , eranc illi ca- umtk. 
pci : & quaeftio erat I k quibus prx us capci/^^, ^ 
eiicnc dicendL j^ ^ 

tmfmit. 
Fmlg. ttmf.i. Crsw. iS]. U& q 7ir. i. t$m. §p.t^Pkt§t, 

T^^atri. iXfmf.e. tkf.et. Uf. t. dt pik. Mdd. mt. Cttk.€mf29^ 
Mtmttk. 34* J4, ^ii. a$fg. dt dttt. f. f. 
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C A P U T V. 



K^n hofiem Ucedt upere in terrU 

tmpoUcm. 

Llcitum videtur^ capere hofieoiiiiterrico* 
rio aliena «fcUicec liceat ingredi alienum 

a^ii^dM ^^^ > venandi feraa cauKIa > itaque liceat quo» 
/m.. tmft* Que alienum ihgredi territorium > venandi ho- 
frt^ ftes cauia. ^ nam bdlum venatio eft. ^ & terri^ 
^^?«J;tormmnihUeftaliud^ 'Edam 

jiHjTu iQvito domino ingreuiis agrum facit praedam 
F$m. fuam. Quidiiperfecutiocapiendifuenccoepta; 
^J^ff^}^ territdno permiflb^ hoftis vero continuata 
a^ulfuga in alieno eft captus. ' Ixl delinquente^ 
CiU. qui ica fugerit > & ita captus fit > adfirmamr li* 
][^^*^citum per Mynfingeram in obiervationibns 
e i. fmd Cameras Imperialis ex Angelo> aliiiquei ^ £t 
«i^ M adfirmatio Doteft generalis efle ex iUa rc^uk y 
^i^ quod attenaendum fit ad prindpium lidtum* 

non ad finem illidtum. CsBterum hxc ccxidu- 
f M. 2. fiofalfa eft in hofte- ^ £t ficdocuiinlibris meis 
^/* *'• bdlids. A|ienum territorium fecuritatem prx« 

ffatt. EtmutatoterritoHomutaturpoteftas^&c» 
g c«ii»iK£tiamreUxandum delinquentem > quicapia- 
rmk. u tur in alieno territorio > etfi prindpium fugan- 
*''*" ^*''" di fuitin permiflb > quoniam in fine jam fit di- 

verfa ratio> tradunt Baldus> Romanu$> Atexan* 
h Ciph. der > Jafon > Cagnolus. ^ £t Cephalus : ca« 
cM.xi^. ptum vclinterritoriodominiinfcriorisrccupe- 

rariiitritedefuperiorisdomini territoriO) unde 

lidtum tamen faAum fiiit initium pcrfequcndi. 

£tis adfert hucDodores alios, & Angelum; 

qiiem nominat pro fua divcrfa illa opinione 

Mynfmgerus* At etiam de violatore pads publi- 

CSD 
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cx Mynfingerus loquitur : quem liceat (ic cape* 
re in territorio alieno.£t de quo etiam fic conce- 
dit Cepbalus. Extra autem iilum cafum noa 
procecut obiervatio Mynfingeri. ut & ndtatum 
adeam eft. ^ £t ita ad eam dicunt^ & alii di-i GdHv 
cunt fimiiium obfervationum fcriptores Ger- f^^^J^^H 
mani> quod ^ui fic perlicitum principium ca- [.tkjn.p* 
pit in territono alieno > ilie violat territorium 
tlienum : &teneaturinjuriarum) devipubli- 
ca > majeftatis. Sed & obfervatio M/nungeri 
eft de variis quidemterritoriis> conjun&is ta- 
men in unum Germanici Imperii corpus. Ec 
unum territorium reputamr quoad ipfum Im- 
peratorem. ^^ ut in fimilibus ajunt DoAores. k Dit. L 
Ke/pondet & Cephalus varie ad id » quod at- f^* ^ 
tendi principium debeat. & quod fecundum' ''^^ 
mms tuncprincipiumlicitum(pe&etur>quan* 
domilitateadempoteftatisratio : utfi princi* 

f>ium > & finis unt in eodem territorio > &c. 
Delinquens > fi in Ecclefiam aufugit > tutus fic ^ ^* S« 
eft. utcerteverior> &magiscommumsopiniop^^^*^^ 
dicitur> &receptaufu> & adfirmata eft novif- /»r. itf/ 
fime k m^is prafticis. Et Covarruvias > ^- ^ 
quod non videat rationem > qua defendi con- ^^" ^ 
traria huic (ententia poffit. £t igitur > fi illud 
de prindpio lidto non condudit in Ecdefia > ^ ^^^ 
minus condudet in.territorio. ^ Nam eft £c- %.cm.xu 
clefia de territorio laid magiftratus. Itaque fit "Decu. c. 
& jus fingulare > & privilegium Ecclefias > illa^''^* l^ ^ 

auamdixi> immumtas. °Sao> eire> <\^imf- mitMn^ 
unt > paria efle > locum efie exempmm » Scfcrifuufm 
cffe extra territorium. Sed fdo, fimul 6\c\^^^:!^ 
idem effe magni periculi > imo falfum. ^ Effe' o r^ncn 
extra territorium > eft efle penitus extraneum : f • r- n. ^ 
non idem eft > efle exemptum. itaque refpon- 1^^^ 
fum eft 9 polTe confentiri in judicem > ^ quo eft nlm. ^f. 

B X e3iem* 
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exemptio > non icem in extraneum. Et rsitio 

reddicur> quoniam res defacili redic ad nacu« 

ramfuam : &£cclenadefacili redeat ad nacu* 

P DecU. ram non exempcam olim fuam. ^ £ciam eft 

^- ^9« odiofum hoc privilegium £cclefia5 > acquecon* 

yj^ * crapublicumbonum^ fipubliceexpedicnocen* 

tes requtri & puniri j oc de criminofb a^cur 

liberando in £cdefia. £c illud privilegium 

concra radonem juris communis eft fempen 

Ac in cafu hoftis & territorii alieni favorabile 

vertitur jus commune^diflinAioterritimorum^ 

q AriU^ qtxod eft fortius > & toUicur difficilius : item 

^^J^^^^decalamitofoagitur» &liberohic> incafu£c« 

1.* n. 197* clefias fxpe & de damnato > ac fervo poenx. £c 

''L igicurfi in£cclefiailludeftt interritorioidma- 



m^^^^fiM gia eft ; omnino idem eft. ' £t refponfiun fic 

sccnfit. eftquoqueargumentis> quas fupra atcuU con- 

r 5oc u traria. ' Illi primo de agro alieno refpondec So* 

i-^j^f*cinus> quod domini agri prohibido non exhi- 

^^^ beacpublicamfecuricacem> ficuc facic cerrico* 

jn. ff.6pirium. & ego in proximo fuperiore capice re» 

f Aik I. fpondi. ^ Sed quid refpondemus ad jus • quod 

^ijj-^f-idemego pofui alibi> resvidi* &cOrpusejuf^ 

jfTj; * dem k quocunque dedi oporcere vi&ori^ lane 

ficnon videturdebereperritorium afienum au* 

xilio viftis efie. Sed ibidem \ me eft refponfum» 

in viAore univerfali illud poffe dici 9 non in par* 

ticulari. £t hic non fequitur > quod fi licet vi- 

Aori ea petere > etiam & liceat per fe eadem 

capere : veletiam, utdominuscerricoidifem* 

per teneatur ea tradere. 
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o/ff hoftem edptum Hcedt ducere 

f€f tmiunium aticnumf 

SCribunt tcommuniteromnesinonefleilli-^ '^^ 
citum portare frumentum pcr locum ali- t.^c/n^! 
?uem y de quo illidtum fit tamen exportare./! q. 8«/ 
Jtdicipol&t> licere quoque capta ducere ho- ^'V^^* 
tdcsL f oc captum hoftem per illud territorium > ^{j.^'* 
dequocapensnonlicerettamen. ^Orrfimetiam dimirai. 
ait Dedanus 9 quod fi quis captus ducatur ad V^ 4^ 
carceres per coemiterium Ecclefiac > eum non ^,f/^l 
kleotutumfbre> atindeabdudpofie; Ethanc 
tSc fententiam Archidiaconi j Oldradi > & alio* 
rum plurium : & veriofem ; & tenendam » 
& confuetudine ob(ervatam. ^ Aujue alii addi c oiik. 
autores poflunt autoribus Dedam» Alberi-]:^*^^ 
cus y Caepolla > & alii. CxpoUa in terminis » E^iLct 

3uod malefiiftor captus in territorio permiffo p^l l 17. 
ud poflit per alienum y nec ibi relaxetur. ^^^^^ 
^Solus tranfitus non ita fonat protedtionem : ^^^^ 
inquit Felynus in quacftione umili ^ quum £9ir.L«. 
quis prohibetur efle in Ecdefia , ut non fit^^|r/* 
eipronibitum tranfire perEcdefiam : &quod^.^'^' 
U>i fic fit mtust Etiam i fi in territorio aUe- tnuft. 
no non licet capere hoftica » nec ibi liberen- ***• /• 
tur capta alibt. Si illic non fiunt ferva > illic 
neque fiant libera. & contrariorum eadem fit 
difdplina > & asquahile jus in omnibus. Et 
itinera non fimt libera ? £t iter marinum 
(in hoc fiut quasftio mihi) non eftliberri* 
mum? Mare etiam eft commune omnibus^ 
& littus maris. ^ mare communiflimumeirf/Zs. 
dicit Jafon. Hac per mare Britannicum ^'{'■j!*^- 

Bj &per 
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6cperhxc littora ducentibus Hollandis caplt 

Hifpanorum hoitica ^ objidt (e Le^atus Hifpa- 

nicus : &petithickmagulratufiftiomnia9 ac 

' ^^'jf'' liberari ^ Anhoneftum Regi» magiftratuive 

3- ^*''*^' noftro > competentia compendia HoUandis 

amicis 9 vel debita > vel parata avertere > ut Hi- 

fpanis itidem amids fubveniatur ? Negat Theo* 

logus & Jurifconfultus Ambrofius : quia ^ fi 

non poffit alterifubveniriy nifi alter Isedatur > 

commodius fit ^ alterum noo juvari> quam gra« 

s ^w»4-vari alterum. * Vulgare eft> non debere di- 

^M^L'* fcooperiri unum altare y ut aiiud cooperiatun 

h /.i.§.i.Etiamilla cogitabam : ^ Qui inftfaiii mmuum 

dinwru jus habeij nmffohilMurinfmt. frMberi smtm 

, inftne Viditur, fiiie in locum infirre prohihemur^ 

^ufttt^^^ i/ww arceoiur. * Amplius i mandmufy ne 

vuu * cerpora deiinerentur 9 a$tt ^^exsremur y auifrohi^ 

beremurperterriioriaoppidarumiransforri. £tam* 

plius adhuc y nuUam potnam meruiffe eos , aui 

tranfvexerum : fuamuinaliafierifineperm^uillo^ 

rum^, quibui permittendi jue efi y nonaebeam. £c 

k ^miu dcli&ixm fine pcena eft : ^ut ibi addit glofia. 

^9'Mr.lei. ^^ ^^^ ^^° liceat Hollandis hac tranfire cum ifta 
prasda fine permifiu Regis noftri : fed iidem fi 
tententtramirefinepermifluhoC) poenam non 
patiantur, nohhanccertegravifiimamamiflio* 
nis praedse. Saltem jus detur ipfis^ «juod da« 
tur vel furibus > qui cum furto recipiunt fe ia 

^^^•^•aliud territorium : ^ nam fures hi ejiciuntur. 

^ /(^^. * hac igitur fini pcena ftet. £t hasc ego ipfe mihi 
roi>orui contra partem ^ cui fum Advocatus. 
^tbis tamennon obftantibus^defendtfic par* 
tem meam : Capta haec nondum funt eftedta 
hoftium, & itaque vis nulla captis^eri debet in 
territoriohic Regis amici communis* Nemo 
autem n^et» vim fiericaptivisi £ceorum re- 
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Ims captia ) fi cum his illi hinc abducantur invi- 
ti. Nequeenimtumfolum fit viS) cum quis» 
&cumquidpervimcapitur : fed&tumf cum 

Eervimdudnir. '"Viscommifladicimrutro-mi/. c 
ique ) & ubi capimr > & ubi detinetur. u t fic ^jf^ 
cft communis opinio« ** Furtum faepe fic fit^^foijj: 
contredatione continuata : fic furti efi: conti- 363. ffi/! 
nuatio> ficafiidua contredatio dicitur furis in n /. 6. 9. 
re femel capta^ ^ Et fic Barbatia , quod fur , y;}^^J^ 
qui cum furtofugit ad£cclefiam> dicitur no- Rui.^ 
vum ibi furmm committere ex nova contrefta- «wf- Sa. 
tione. & itaque etiam impune valeat illinc ab- ^^^^j^ 
dud. Quod & verum fit per prasdida. Etfi/nn * 
Clarus non credat id verum ; ideoque necfe- o2Ur*4. 
quimr Bartoli opinionem > ^dicentis, furem , ''^^J^Y 
nic in ventum cum re furtiva > alibi furto ablaca , \%. de * 
etiam punirihic pofie* nam ut mutatione do-/»r.d^ 
mini addita affiduse contreftationi nafdtur acftio 
nova ftirti ad poenam applicandam parti : ita 
mutatione territorii > & jurifdi&ionis nafcamr 
nova accufiitio ad vindidam publicam. Bar- 
toli opinionem fervari ab afTeflbribus , veiuc 
Rdpublicas utilem , & pro Euangelio : pra- 
£Hcari per tomm mundum : fedfle fu(pendi^ 
centum mlllia hominum : probari concilio 
Neapolitano : efle communem : & alia apud 
Claram rdata^ & in additis Claro adfirmata. 
^ Quicquid & multi contra cenfeant> &con- ^ -^'^/^ 
tradicant, immerito in publicam utilitatem#yi^J^^* 
& communem opinionem. Nec tamen opus Snarex. ' 
hic eft , de ea opinione contendere. nam ''"^^' 
hoc fentiunt omnes ♦ quod (de poena quic-*"^* 
quid fit , fiiri infligcnda in novo territorio ) ' ?^'^ j* 
' fi tamcn in tcrritorio novo pergitur in fa- f},'in fi^ 
cietldo > fiat ofiFenfio quoque jurifdi&ionii^i*/^./-^* 
novx. cum non fcrvatur jam fadum ; fed l*''!!^/- 
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in fadendo pergicur y eft hasc praefens quse* 

ftio. NatnhacpermareAnglicum, &perno* 

vam jurifdidbionem vis producitur : quas alibi 

coepta licite , hic exercetur illicite. Vi poffi- 

dec» quipervimmanetinpofleffione^nontan- 

tum is y qui nadus eft pofleflionem per vim. 

Hoilandihicdennantabomnivi, 6c> quxad« 

huc funt libera Hifpanorum bona , hinc vi ab 

(C^vdr. iis non abducantur. ^Etiamin fupradidaqux* 

%Afsr lo. (lione admittunt adveriantes Bartolo > rcmit- 

Xi.* tendum furem ad locum^elifti. etiam ei rem 

auferendam , & hanc dominoreftituendam. In 

quibus & nos hic adquiefcimus. £t ratiohorum 

etiam hic facit ^ ne territorium alienum videatur 

t c»/rr.i.tueri furta,&c.^ CaftrenfispuIchre,quod & aftio 

l?f *,*^'competat fpoliato contra loci dominum ^ qui 

u jmi. furem recepit, "Donuncmtermmislmolamj 

$Mf.su qui fic re(t)ondit, & cffrtum dicit, non licere 

captum ducere per territorium alienum. Et qui- 

demconcluditucgeneraliter : etficafusfpecia- 

lis illi ppopofitus fuit in capto injufte > & qui 

K «#/. ^.erat territorii originarius. * Et quidem acd- 

dih. i8.pitIinolamgeneraIiter fic Bellus cjuoque : qui 

^' pereundemita fcribit . quod territorium tertii 

tutum efte debet etiam per tranfitum. Delia« 

quunt) qui per territorium alienum duxerunt^ 

& igitur tenentur ad exhibendum , vel aliter (k- 

tisfaciendum : inquit ImoIa« Et in prasfenti 

noftra qua&ftione igitur , quando refque, ho- 

minefque hic funt, ferventur infua Ubertate: 

inquam egp. Nam G. hac tranfdufti jure rcpete» 

rentur,multo juftius retinebuntun Et id dichim 

Imote, &belliinipfistcrmini8qu«ftionisno- 

tetur : non in illis Caepolte de malefkaore; 

quiduceturfocilius. &juftius. Etiamdicitil- 

lud CxpoUa eam ob cauflam i quia eademfit 

ratio 
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latio EcdtGxy &c tenitoril quod ftlfum eft: 
uc expofui iu capite prascedence. Sed & illud eft 
falfum > quod de jure nuUo hic Ecdefiae dicit 
Dedanus : ut exponam ifacapite fequente. 11« 
lud verum eft y quod nocabamus defrumento. 
Cxterum quxftio illa non eft huic noftrae fimi- 
lis* Cum dvicatis non interfit^ per eam dud 
firumentum $ quod namm in civitads territo* 
riononeft» aut aliternoneft fa&um civicatif» 
y Quaseft racio aliacajafoni, &alii) curliceat7 ^^* 
id ducereper civicacem. Qui tranfit per dvi- ♦•*•"•'••* 
tateni) illenonpoteftdiciexcrahere (quodve« 
tat ftatutum ) de civicace. ^ Tranfire eft in- % Ftd.di 
trare» & exire. At vcro intereft territorii^ non ^^ ^A 
confpici alium $ qui ilUc terreat y nifi domi-j^^* ^ 
num terricorii. hujus domini incereft » noni.ii$.i. 
videre alium $ qui in fuo terreat territorio **/<'• 
quem vis. Incereft y non videre capi $ capcos 
teneri > auc crahi quofvis > prascerquam per do* 
minum territorii. nam haec funt jurifdiftio* 
nis > 6c jurifdidio non eft ullius extemi in 
territorio Kegis noftri. a Ut fit crimen privati a eUrS^ 
carceriSf & lx& majeftaciS) fi alius teottai^^^f^^ 
ptivos in territorio non fuo. Hasc vindicamr i^^^iq, '* 
m praefenti cafu nunc; & adferitur maieftas^ 
2c jurifdidio : non aucem avercuntur Hollan» 
dis compendia ^ non fiiivecur Hifpanis* Quas 
de cadavere dixi cranfvehendo > illa non func 
bujus racionis. Nulla ibi fic territoriis inju- 
ria ; nulla cuiquam fit vis. Et fiivombiliffimt 
illaeft caufla relieionis. Quid? etiamne non 

{>uniemr hoc Hollandorumlaftum % quia il« 
ud tranfvedi cadaveris non punimr ? Etiam 
non impcdiemr vis hxc fieri ab HoUandis > 
quoniam fiidum illud > quod dizi $ tranfvedio- 
nis cailaveris non rcvocamr? Imoetiam illud 

Bj fieri 
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fieriimpediretur : namfieri eftretitum. Vt« 
num iftud argumentum eft hic Vanius ulti« 
mum de furibus : quod Mediolani dicitur fii* 
&\xm aliquando : quod refutatum : quod in« 
condudens. qux enim inderatio confequentiae 
ad propofitam nobis quaeftionem > ut etiam vi 
trahere Hollandi poflint fecum&pracdam per 
territorium aiienum > quamtumvis amid > & 
fbederati Regis ? 



C A p u T VII. 

K^rehidUeom fententU exAminatur^ 

de capto du3o fer Eccii/iam* 

COntra defenfionem noftram fiiperioris ca« 
pitis urgebant Advocati adverurii fenten- 
tiam Archidiaconi : quam illic notavi in prin- 
cipio : & (quodadverfariinoofecerunt) aliis 
adfirmavi 6c teftimoniis> & fubfcriptoribus. 
Casterum refpondi primum » opinionem com« 
munem efie contra iftam fententiam Arcbidia- 
tL Rmig. coni. « Ut fic dicit communem Remi^ius in 
£ '?7„ tradtatu de immunitaii Eal^arum. ^ Sic Cla- 
30! ' ^^^ * FmiM dico 9 ^uodfi aUqtiis condemnatw p 
b cidT. dum adfupplicium ducitufj tranfit pcr EccUfiam y 
$./. q. 30. ^fi cotmterium , gaudeat immunitate Ealtfia p tte^ 
que pote/l indeVtolenter exttahi. Et hac efi com^- 
mtmii opinio. £t quidem hanc opinionem te- 
c s^c. i. nuit Johannes de Monte-SpercUo. ^ quem re- 
ti.dem fert mihi Bartholomaeus Socinus. ^&quem 
i* otf.' *^^^ nominat fcmper ^regium > el^ntem , 
€onf. 1*8. exceUentiflimum , in(ignem , integerrimum. 
soe,LiJi c dodorcm fiium 9 integerrimi judicii Corneus 
""'•'•^"^ Eandem 

fmf.fif.kff» sdTrth. t Cofm^ a« cmf. iff. & IU, 3. €*nf.^ 
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Eandem Socinus refert teneri k Mariano patre. 
^ quem dicit excellentiflimum Alexander ^ & ^ Jii€x.%. 
celeberrimum. Et eandem ipfe tenet Bartho- S-^fi* *^' 
lomasus, excellentiffimus, & maximus Jurif- rwi/: 2/ * 
confuitus. s Ut ita hunc nominat vel ipllus % '^'^- 
«mulus Decius. nedicamteftimoniaaliorumj'*"^'*''* 
& MantuaS) qui Socinum hunc nuncupat Ju- 
rifconfultorum iacile principem. Etiam Man- 
tua tenet iftam opinionem. quem vocat infi- 
gnemDecianus> ficclariffimum : &hic eun- 
dem advocat. Hac quoqueftat^ non (Quo 
utitur Decianus verbo) l^idctur^ Johannes vi- 
fchius de immumtase Ecciefiarum. ^ Atque hic h Xiynf. 
obiter # quod opiniones Do&orum in tradatio- ^*^^^' 
nibus anteponuntur traditis in aliis fcriptioni* 
bus. ^ Etiam Gonzalus Suarezius hanc tenet i Stiar.pr. 
opiisioneminfuapraxiEccIefiaftica : 6c addit ^^'^- ^« '• 
alium : & de Remigio (quod & Clarus fe-^/^'^*^- 
cit) aitcommunem. £t nos communem cer- 
nimus : quam teneri k novem ( ^ funt alio k odd. 

2uin feptem fatis ) Dodoribus cemimus. Sed ''"^* *^* 
caddamRomanum, Jafonem> & alios» pa* 
ce Dedani. ^ Haec eft opinio» quam viderit 1 Cbjffi 
Chaftaneus fervari Piftaviis : Scqnx (dicen-^^^^^ 
teeodem^ fervaretur. quamviderit Gigas fer- /»^'5. ^. 
variVenetiis ; ut ipfe recitat Decianus. Jam»«».iai» 
ad Archidiaconum refpondet Socinus 9 quod 
non videatur ille firmare pedem > fi rede infpi- 
ciatur. ^ Et vero Archidiaconus fic ait : Si « -i^^** 
quis i juftitiario extra ccemiterium 9 T^el EccUfiam \j!^!^ 
capiatur ^ ducatur per Ecclefiam > ^ inde VtoUmer 
extrahatur 9 non \idetur EccUfia immunitatem 
l^iohre. ar. of C. dt ad. pr. L fi^ii^ ar^. comra. i. 
qua^. fi quis ceimu. C; c. defimlnt. in frinc. ubi> 
audis dubitativum verbum "Pidettn : & argu- 
mentumdidtantum«etGetiamoptimum. Con« 

tra 
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tra opinio alia proponicur poftea : & gemino 
argumento ex Canonico in terminis jure ad- 
a Rm. L Ggnata. ^ Opinio autem autoris cenletur po- 
it.c^t tius > qu;as ultimo prolaca eft. ^etiam^quum 
jiuie. I. ^^^ ^^ ^ firmat auton Quod fi Archidiaco- 
€m!i%\\ nu$> cui innituntur reliqui omnes ^ aut fentit 
& iik. 2. contrarium t aut definit nihil : reliquorum no- 
^^f^ |7* mina qualia erunt? ^Nihiliefle dicit illorum 
«•»/: S2.tali^ Dodtor meus Oddus> qui fe fundabant 
Men^^* in autoritate quadam Baldi : Pro refponjione ( in« 
73. Odd. qyjj j fufficit fonderate iUigemet diStum BaUi. 
V Oii. i^ iuofolo omnes fefwidam. Et Baldus nihil de^ 
nnP 6. tetminat. &cc. ^ Sic & alter Do<^or meus Cl. 
f#»^37- ^^"^"^ contra Alexandrum , contra Comeum: 
59«* quod nec videatur quis dicere, qui fe fundat 
q N«». in alio dicente , fi imo ille alius non dicit. 
^•*^ '^•'Sic Menochius contra multos: quod eorum 
r i/Mtci^. autoritatibus non fic conftituendum funda* 
1. fim.menmm, qui parum confiderate loquuti fint> 
474* infequentes Speculatorem y non de jure lo- 
/i(f#fifci^.quentem9 fed de confuetudine. ^Etisalibi 
#0»/: j. paria« ^EtijuiindeteminateadalionimdoSfinam 

V'm nf. fi ^^f^ ' ^^ cenfetm eo tenonfenfijfe , quofenfere ii 9 
$9nfUu qui referuntur. "£t nota ac trita regulaficeft^ 
tt^/i. iiut quicquid eft in relato » idem fit omnino 
skm. me. ^^^^ i^ refercnte. * lUud pertritum> dida Do- 



C. I. 



s ofneB. dtorum intelligi fecundum leges > Sc autori- 
ifnf. i66. utes allegatas : etiam fi verba aliter dicere vi* 
^%^l^. ^^tivxr. y Ifti erralle videantur, &nihade. 
\dinHh. finiret qui referunt, quod non reperimr in 
jy.90. ^ relato. ^ Autoritas iftorum nihili eft. Ut 
J'^^"; minimum poffimus hic dicere cum Socino , 
ff#.x.raif/.quod nihil illi omnes Archidiaconei determi* 
%. ^/i^-nenc. nam certe nihil determinat Archidiaco« 

9* t9nf. 1%%. y ers9»e§nf. 7^1.11««. i« x Vlovor.e.fiqnsai09 
^f* i^^derifirifi^ 
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nns. * Nihil determinat rfoibit Aldfttus) qui g ^,^ ^ 
loquitur argumectando. £t ifthic lic loquitur €mify.& 
Archidiaconus. Aut fi.quiddeterminat^ qui^y^* 
ica loquitur, jam determmat (ut dixi)prouI-'**^* '^ 
tima ^ Idem in iententia (juadam Innocen-B p^mr. 
tii notat Panormitanus : etiam quum pofuit ^^f^ 
Innocentius fecundam opinionem illisverbis; 
fed aUi ctmtrafitm dicunt. ^ qux verbanon fo- ^ '«- ^ 
lent tamen icntentiam habere loquentis^ etfi^^f* ^ 
ultimo fintpofita. «Sed id fit^cum prior td^ui^Md 
firmata omnino eft. Ultima autem in ie^^ix& 
pari evalent, ^Pulchre ad aliud Baldi Rolan*ff^^* 
cius) illum nonviderifirmare id^ contra Do^jkf. !#. 
dores tenere refert idem ultimo: imo tenerc^/^*^'* 
& hoc ipfum 9 quod ita refert ultima At-^^^ 

3ue idem Rolandus^ non efiefaciendumfiin«^d7t«/. iL 
amentum indidis quibafdam Iafonis> fun-^««^-f* 
dantis fe in dido dterius > qui exprefie tenet op- '^ ^^r 
pofimm. ^£thaeccerte funt firequentiflima.^*^^'* 
t T§tus muniusy (de glofiaquadam fcribitFe-?^.^^]^' 
lynus) ckat eam : qua ^itis probat contrarium* l Fetfl 
qma immediaie arguit contta: islcumifiocontrario^^h 
remanet^ Non idem dicemus in loco hic Ar^ 
chidiaconi? Utdicam libere^ quodfentioy ad^ 
mifatus ( inquit Oddus) fum DoSlores , mijw 
citant Baldumy ^c. ^ £t in alio cafii Meno-tMm^lb 
chius contra Decium, Parifium, Socinum>***'^*J*^^ 
Vafquihum^ Covarruviam: mitum efi certe^ 
fiodUdebres ii juris interfretes tam inconjiderate ^ 
nonperpenfislocis^ aheis'alUgatisy in hanc iVerint 
cpinionem. £t fic horum Mcnochius difpellic 
autoritates. £t de Archidiacono (ic ^ &feda« 
toribus ejus univerfis. Sed neque Oldradus (iti- 
dem refpondente Socino) videtur illud dice-. ^^^ 
re, fi bene confideretur. ^ Oldradus enim:^,»y: ^^ 
S^iddeeo ^ inquit^ quiduciturcaptusper Ecclejiam:fi. * 

dic. 
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diCy quodtxirahuur. mt.jtnh. 17. f . 4« /Soil mi-* 
ttqmui. Et fic in appendicula confilii > & qua« 
fi aliud a^ens dicit > & nibii ad confilii cafum 
I Km. ipfum. * Non eft opinio Dodtoris > qu« pofi- 
^l&uuy^ cft perfun<aorie. Hscc vero difta funt & ad 
s.^o)f/:ft.Albericum9 Caspollam^ alios. ad Decianum 
hoc ampiius ) fic eum fcripfifiTe in illa fua pra Ai-» 
ca» opcre pofthumo > impolito » imperfedo: 
ubi nec meminit aliorum, & CIari> quos ego 
k OiL cicavicontrafententiamArchidiaconi. ^ Cla« 
w»/*^3- rusoculatiflimus, fidelis relator & folidusDo- 
Qiot. Casterum quod non etiam expenderint 
adverfarii , fi lex , cui adverfa imcumbit opi* 
1 h€,CMvm^ eam probat^ ^ De civitate ad rura non 
^f.pi. Jicet marmora ^ & alia asdium monumenta 
transferre : atlicetexaliainaliam) &:perme- 
diam civitatem. hoc ait lex. Archidiaconus 
vero argumentum dicit optimum > quod & ita 
liceat per Ecclefiam ducere reum capmm. 
Qucxitamennoneftoptimum argumentum fa«- 
ne. Qupniam urbium deformationem folam 
vetat lex ; atqui deformitas nulla civitati con- 
tingit> fi per civitatem ornamenta illa ducun- 
tur^ nififorteeafinttaIia> qualiummeminitin 
panegyrico Plinius : tmmanium tfanJ)ftSlione 
faxerum urbis ttSia quatiuntur : non ftant ftcura 
xti Alci.domue : Cf templa nutantia funu '^^lmmuni- 
/w/«.33.tas autem Ecclefiae eft propter reverentiam 
n /• 7.S- Ecclefias. '^quaslaeditur) fi cuiquam vis illic 
n^.U€ in- £^ iQ confpeftu ipfius. Et quae vis eft in eum, 
quiper Ecclefiamtrahimr : &quioculis> ore- 
que tendit ad Ecdefias auxilium 9 fi manibus 
non licet. Salycems> quiadeamlegemfcribit^ 
permittipertranfitumt quod aliasnon permit- 
teremr , aptat cum aiiis quasftionem illam con* 

venientiorem de firumento ; de qua expUcavi 

in 
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in capite prxcedente. Alia ratio contrariat 
quod Ecclefia noa recipit eutn hominem libe- 
rum> nec premit : quiainlocoexemptoceffet 
potefta$> quas extra locum valet. ^Liganturo Fhf.u 
nunc manusipfius» qui ducebat & ligatum te-^^*^- $: 
nebat. Ecquo fine, nifi ut alter, qui teneba-^/-'^ 
tur j miilus abeat ? Etiam alia Deciani ratio vind.C£f. 
infirma : quodEcclefia tuetur confiigientes ad^* »7'^ 
ipfam : & ^ qui per ipfam ducitur , non ad 
ipfamconfugit* Nam (inquio^)noncon- 
fugiumhominis, fed loci religio invocata prae- 
iens affert fecuritatem. Vereisktemplo (in- 
quit Covarruvias ) violenter nonevellitur, fed 
extra captus duciturper templum. Adde ( in- 
quamcTO) violenterducitur : &itaqueevel- 
litun ^ Satis > illic exclamare* Generaliter p c. ii 
&diftumeft, nequisiliincextrahatur. Q^^^Vi^ 
fi de confugis exprimitur » id fit , quia & dehis ^ ^^ 
plerunque quaeri & agi folet. at de duAis eft 
valde rarum. Exprefla vero pro ufu crebriore , 
jusnonreftringunt. utinfimilinotat gloflbgra- 
phus ad legem ejus tituli primam , ^ & eft ubi- q .-^/*.^ 
Gue verum* Barcolus quoque fic fumat legem ^^^^ 
(ecundam : Qui funt in BccUfiis > inVui extrahi comje. i^ 
non f€ffum. nec diftinguit , quomodo ibi fint. ^^^^n* 
Pone, quinoneoconfugiunt, atibifunc, an'*"^*^*' 
capientur, excrahantur? Regulaeft, nequis 
illinc excrahatur ^ & cafus ifte dudionis non 
apparet exprefle exceptus : eigo nec ficpernos r DeeU. 
cxcipiendus. ' quo ucicur argumento in hac ipfa j-f ««/•^o» 
maceria ipfe aliquando Decianus redtiffime. ^ ^^(^l[^^ 
^Quid) ucCardinali fyStws obvius damnacus, m^c^f^ 
qui ducicur ad fupplicium j •liberetur : &non^"^^^'- 
liberetur fanditate atque interventu templi?^^;^^'^^* 
^SednccJureCanonicoeftuUataiisifthicdiftin- u Fr^ir* 
ftio. " £t icaque pcr Jus Canonicum relinqui- ^fr*^^ 
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s ^4r.tur&hoccafu£ccIeGasitnmunitas. ^Qupdfle 

t. nfii. fervandum in materia immunitatis Ecdefia* 

^ jrum. Etficftatopinioi quamnosdefendimus^ 

& quam dicimus communem: & cui ac^un« 

gere quoaue Romanum pofTumus» & laib- 

nem $ & alios , qui vim fieri vetant in Ecde» 

fia# etfi de confugis loquantur, Hancopinio- 

nem> licetnon eflet communiS) dico tenendam: 

y ^itia. y veluti faventem religioni , &immunitati Ec* 

80 Zu clefiarum : *• veluti confiietudine comproba- 

X "DeeU.tzm^ & judiciis controverfis. Quamenimja* 

a. cfit/: ftat Decianus contrariam nobis confiietudi* 

f^J^/*ncm, eam negamus nos. Nec eritconfiietu« 

' doy fidudiperEcciefiamnon exclamaverint: 

atfe duci (juris-immemores^ vel ignari^ pafli 

• R*r^i fuerint patienter. *Opiniopro religione^ et- 

fiV^ HJ- i/jin pofita primo loco , probata cenletur. Ma* 

xima enim ratio efl> quas pro religione facit. 
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Df tnarino territorio tuendo. 

VAlde exdamabant HoUandici > quod inter« 
ciperentur k magiflratu Regioin mari) & 
fiflerentur in mari cum pratda^ quam confe* 
ciflenc de Hifpanis hoftibus, Vim eam eflc 
J^*^*' 3' injuflam. Sereftituendos curbatos, fpoliatos. 
«^/17. Etiam audiendosfic & contra Hifpanosipfbsj 
V oifir. qui captivi fic fblverentur cum captis rebus. 
^* * Atego, quod olim fi:ripfi in libris bellicis, 
Fmfi.1.9. tcrritorium & de terris dici , & de aquis. ^ Ei 
ibiud. dkunt DoSoreSy 4juoi domini yeneii y & Gtf- 
^- *. nuenfiSy tS alii habtntes pnum , dtcuniur ha^ 
Vmim! befeJurifdiSHonem^ ^imperiumin toto nunifinpro^ 
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finfuo per ctntum miffam > Ve/ etiam ubta y (1 
mnpfopinquant aktriproVmcia. Etjic pt^mt Vo^ 
fnini Vvmi animadVcrtere in piratasibideprehm^ 
fit. Et ita dicit Bartclus > fuijfe fer\atuni Pi/isy 
tempore fuo^ de corifi/io fuoy & domini Francifci 
Tiffini. * Et fic quidem Barcolus de ctnXMm^^n^ 
illis miliariis> licec dicatur> quod mare t&cdefd^^i 
commune. Ec fic alii incanftanter, fi Co* ^»'- ^*- ^»- 
inanum illum excipis refraaarium. Et vides, ^;lf ^^ 
quam protendatur Rq^ noftri imperium lon* F$iy. ci 

fe in meridiem > feptentrionem > occafum. «'^* ^' 
Britannis Jiptentriofmia nullis contra Mris^^Jlfj*^ 
yaftoy atque apato mari pulfamur. Et Hihtx- ^^.btds. 
mx meridionalia terminantur ad Hifpaniam : v ^^ 
ocddua ad Hifpanias r^na Indica. Et fic cft/*'^;^ 
immcnfiim lata jurifdidio Regis noftri mzn^pnhUcM. 
tu* Nec eam cogit fccutum quoddam R^g^^^^jJ^i 
Ediffcum > quo fint fines quidam notati > ultra c^fjt 
quos nolit Rex poteftatem porrigiterritor2ifui»tf.(;4/.f» 
in "bellicis his geftis Hifpanorum ) &HolIan* 
dorum. interceptos autem k magiftratu dicunc 
Hollandos extra hos fines. Nam & per pa- 
&apacisnuperinternoftrum9 & Regem Hi* 
ipanias tueri alter fubditos alterius debet ubi- 
que regnorum fuorum . Et igitur fic debet meri 
per immenfam illam uterque jurifdidtionem. 
• Sunt fcilicet fines juris , & funt fines conven- Men$th. 
tionis. atque de illis didlum non procedit in"*/* ■♦^ 
iftis. Ethic fequi debemus fines juris t de qui- 
bus pro certo pada pacis > ac foederis capi 
debent. quoniamalii poftea pofiti fines nonf ^7;^ 
in cogitationc cum crant. Edidki autem po- (S^V^J^ 
teftas ad prasterita non porrigitur : ^Leges ^ con- i , il 
fiktaiones futursscertum efi dare formam negotiis » 
non adfaBapnttetita rel^ocari. Neque h«c eft de- 
daratiojurisregU (^itaqueadmitcendafacilius) fg^^^ 

^ racta 
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fada in Edido , fed nova prorfus difpofitio j & 

h Decia. Iq^^ h Nam declaratio nihil novi inducit & 

oidr^iinihil mutat : at Edidum hoc mutat multum, 

Tm:clnf. fimultoultra finesillos nunc conftitutosporri- 

f 7^^- . git fe vis territorii Regis. « Etiam poffit refpon- 

V cMjiy. 3^ri y quod tradunt omnes > nec valere decla- 

rationem in alterius prasjudicium y quod hic 

fieret interceptas navi : cui jus quasutum ex 

communi lege erat ; item ex fmgulari pa<5to pa- 

cis, ut Principes nuliam paterenturinterrito- 

riis fuisfieri vim fubditis alterutrius. & exfin- 

gulari adhuc potentius , quafi nec deceat obli« 

gatione imminuere contradus : & quas nunc 

imminueretur tamen > (i fic imminutum dare- 

tur territorium > intraquod folum tueri Hifpa- 

nos Rex nofter poftet. Etiam non nocett 

quodobjicitur> & longe antehac longoufufer- 

vatos in hujufmodi quasftionibus hos efle fines ^ 

qui expreffi nunc funt Edido, Nam , ut prae- 

teream > qux tradunturdifficillimain probando 

k' RitL I. ufu , k mens ccrte Regis noftri in contradu fce- 

n^\ lo! ^^^^^ ^^^ videbitur refpexilTe aut ad ufum illum, 

' fiquisfuit^ autctiamadftatutum^ quod^hic 

1 y^r/ j vc^"ft^i"^^xft^rcpcrl^ibctur. Neque cnim funt 

w.ja.c/ifthaeccommunia, & intelleaaPrincipi alteri 

//#/«. rr/. foederato : Untelledta forfitan ncc ipfi Regi 

fiml:\ 2' ^^^^'^ 5 ^^^ nimirum fafti 1 novo in regno, 

koUeiu.^^^ fic quidem dicuntur paria , five Ecclefia 

lio. qH£ft. vacet > five habeat Pra*latum de reccnti crea- 

H-^^^ tum. Quid ad externos jus noftrum Angliac 

c?i9. V.\. propriuni? Etiam in fcrinio peftoris noftrorum 

ieaccuf. Judicum cfle multum Anglicani juris dicitur, 

JJ^-^^^' ubi non fe patientur concludi externi Reges. 

^il^.de^^ Pulcre Romani fecerunt de novo intcgram 

nup.6. & rem iEtolis ; qui in foedere dccepti fuerant k 

hf'17''* Confule Aeolio pcr formulam juris Romani 

* '* ipfis 
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ipfis non intelledam 9 ut alibi de eo facto ex- 
pofui. Ut tanto minus teneat alterum ex acquo 
foederatumfiveconfuetudo, fivelex Anglica, 
non modo non intellefta^ fed necauditaqui- 
dem ipfi. Addo aliud in cafu propofito 9 quod 
qui navim cepit Hifpanicam , hoftis quidem 
eftHolIandusi fedhoccafubellatorimprobus ; 
nam per literas m a r qu e latrocinium gerit 
verius , quam bellum. ^ ut fic de fimilibus lex : o i. mit. 

P Et de praecipuo Michridatis duce hiftoria , P ^P: 

AHSTEYONTI fj^^6v , '^ mUitivU Ui%u% \ quO- ^*'*''*^ 

niam pcrinfulasvagareturpopulabundus, &c. 
Bellum hoc praedatorum t geritur per nullam 
difciplinam > aut morem belli. Bellum con- 
tra inermes > & innoxios mercatores , & alios 
pofitos longeab aciebus. ^ Cum illud tamen q '-'^.i^ 
verevideaturfaduminbello, quod fitin acie.^^^^ ^^ 
^Utidtrado ampliter deredto contra armatos dejn.hcL 
belli jureinlibrisde jurebelli. Quoslibros nonai-^»* 
cito inverecundc 9 at finihuic> ut intelligatur» 
me harum opinionum fuifle femper. ^ Scio f /. 191* 
autcm Regis aeftimationem effc , quem mo- ^y* 
dum effe beneficii fui velit : &aufim tamen^"*^* 
adfirmare > non bis pr^datoribus ipfum voluifle 
tribuere uUum benehcium , & fincs jurifdidio- 
nis coardlare per iftud Ediftum. Non arftave- 
rit fe Rex iftis abominandis > qui fic pofifent 
graflari latius. ' Et ncc igitur fic fit interpre- ^ Ctmv^ 
tandum Edidum , ut his profit , quibus audor "''^ "'* 
Edidi Rex prodefle pro certo noluit. Atque tlnf^t^ 
tandemquid hicdifceptetur ; eadem navis ca- «-«j-w^- 
ptiva duda intra novos hos, quos appellant , ^^^^^*^'' 
fines fuit) &inanchorishic ftetit> & in portu 
ftetit. Etiam captivi dedudli in terram > & re- ^ ^ ^^^ 
AxxOii rurfum func in navim. " £rgo magiftra- cwf. a^ 

C ^ tus 
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tus pocuit non modo intra hos finec j verum 

ufque intra praefidia prxdatorum perfequi iftos : 
[ui vim fecerunt intra hos fines navi captivao^ 
Sc captivis hominibus. Statim fcilicet p ut 
^L^ fuit navis captiva intra hos fines > eadem tuta 
l^-^J»'fuit ab omni vi. * Ut fic fioiim uHtU^imter 
It^. diifle quis poiUiminio > atque intraverit finei 
y W* '.amicos. Etnotoego verbailla, fiaiim imtltigt^ 
Mj^Dec ^ • ^ ^^* fignificant ipfi> jure : & nihil hic 
t.rM/i'.c(Ieopus fententiajudicis. Aio> quodficut id 
^j. c. fit in poftliminio > ita etiam fiat in jurifdidione 
||^'*^^^3'*aliena : quamingreffi> tuti^vi fint« Et quam 
fiHpK jurifdidionem defendere debuit magiifaratus : 
a afn$«^autfi)eciem adprobafle vifus eflet privati car« 
fi.ii.6Z. cerisiuocummaximomala namhseceratfpe- 
l^. 19. ^* des privati carceris y quum in territorio Re- 
% Lmti. ps noftn captivos Hiipanos detinerent Ho)« 
^^^t landi. Sic juite vim injuftam prohibuit magi« 
pa.^ ftratusnofter^ &vindicavit* aOfficiales^non 
% ily.io. prohibentes attentari iliidta ^ puniuntur. Etiam 
^f^T* 9^^ ^^ captivos> fi vis ulia a quovis illata fit 
iij^ HoUandis? ^ Cum a tt Vi iejtBusfim , ft Tiw* 
ftt. L t. eanim rem pojjldtft cceperit : mn pojjum cttm a^ 
i^fi^^^jztio y quam ttctm inttmBo txptriri. Si defim^ 
ZJi^^.^ pfepfietarium t$ firiiBuarium pr^do expultfity 
Tj.fM at^ue eh id ftuFluoiiue p louftiiuto ttmpore fiM 
^•^ uim^y pefMderit jtts fimm^: ntmo dubitat y qtdn 
Jfp^^.^iww > JiVe experiatuf cum frttSiuafio Mw 
€9mm.9f^fu4 pfadouem y fi^e fton expcfiatttf y fttintft de^ 
^^^^*beat ft\tffum ad ft ufum fruBum. tS ^ttod fntm 
Jl^ Bttariue ptfdidit » idad damnum tjtts ptftintaty 
VdiL I. cujus faBo ptfiit. ^ Et fic funt alia jura ^ Sc 
•jV*- 7*; documenta. Atque illud adVerfariorum vahif- 
^p^^. fimum ^ft de reititutione fpoliatorum. nam 
4)9.df£HoIIandipoterantimpuneoflfcndi. Vimpaffi 
^«W: non funt^ fed k vi abftenti. ^ &c$ qwefunc 1 

''** cxceptio* 



i 



Hi8PAN« Advocat* Lib. L 37 
exceptiones plurimx eciam ad r^Iam ^ quod 
fpoliattts debeatreftituianteomniatancumab- 
efl > ut ( quod ajunt ad verfarii ) nulla exceptio- 
ne obftantc fieri iftud oporteat. * Etiam in ar- ^ ^^* 
reftis pon aliam rationem obfervant Officiales, ^!^^^\ 
quam hanc de fadto extrajudicialem. Fruan- ' 
tur Hollandi^ fruantur mari omnes , fed citra 
injuriam alienx jurifdi£tionis. ^Sed & me- f M. \. 
minerint omnes > efle & modum marini 9 at- '* ^^ *'• 
que omnis itineris. ^ Meminerint > alia olim g p^Mt r. 
indiftindai qux diftinda funthodie. & cau-a«7* 
tiffime fervandam diftindlioncm juris gen« 
tium > dominiorum atquc jurifdidionum. 



C A P U T IX- 

Utrum cddafnusjupe eos^ qui profiei^ 

fcuntur adfHiluiam nofimum bofiium i 

ET videtur > jure pofte ab HoIIandis capi 
caedique omnes velut hoftes^ qui ad mili- 
tiam hoftium profidfcantur. Nam funt ifti 
miIitaturihoftibusftatim> itaque idem fit> ac 
fi in prxfentia militent* * Ut paria funt, ali- \/jf^L 
quid efle de prasfenti > & expedari de proximo. ^^ff. Dte. 
£t potentia propinqua aaui reputatur proa-cW** 
aftu , &€• Dubium autem non eft > quin ^ 
liceat cxdere militantes omnes. Atque hic mi- 
hinotes» quasridehis> quinomen quoquede- 
derunt hofti : pecuniam in ftipendium prxce» 
peruntabhofte : itaque icer faciunt & quidem 
necelTanoadhoftcm* Etergofucceditaliudar- 
gumentum ^ k regula attendendi principium,^^JJ^ 
cum finis ncceftarie principium fequitun £t 

C ? tertio 
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tertio facit in terminis > de milite quod didtur » 
c Lpen. c ^^^^ ^^^^^ confeftim juflus pro cindo habe- 

^lp ' tur. J Quarto magis in terminis facit decifio 
d lar i. Caftrenfis : quam alii rccitant mihi » & fequi- 
2. c. ^if turetiamjafon : quodutbannitushoftispoteft 
fiam. ™puiie occidi > ita & banniendus de proxmio. 
Quinto , videntur & Romani fic ccnfuifle in 

Xb^z* ^ ^ ^ ^^^ ^ 'S^^ ad verfum Lanu vinos. ^ Cum 
enini ifti ad auxilium LatinisirentcontraRo* 
manos : & tantum portis egrefla eflent figna 
prima, audirent autemde Latinis jam vidis^ 
atque ideo convcrtiffent retro in urbem figna : 
tamen audieruntk pra^tore fuo^ fto tantula Vta 
t j^ih. f.magnammcrcedcmI{omantieJJefohendam. ^Sexto 
fl^"**''' illa faciunt, quas nos pro utili defenfione colle- 
gimus aliquando : quod parantem ofFendere 
nosy illum nos offendimuslicite> 6cc.Septi- 
mo facit , quod fruftra poft tumultuarentur 
Hollandi , quum Britanni hi lipftri pervene- 
jr cur.^. rint ad caftra Hifpanica. ^ Et fic Clarus , quod 
7. ««w.g' pu^^^^ur > qui in ventus in icinere trahcndi fru* 
* 'mentiim extra territorium , cum certum fit^ 
quod y poftquam exiit # non poflunt Offitialcs 
cum pcrfcqui. Et itaque fervetur> ut dcpre- 
henfus initinere, perinde puniaturf ac fi ex« 
h B.ff./.j. portaflet» ^ Atquead id Baldus fubtiliter : vi- 
c. de na. deri & delidum confummatum > quia pcr ipfum 
^^"^* non ftetit ; etiam quia nec fola tranflatio , fed 
mercimoniorum impofitio punitur > fi conftat y 
quod animo fe transfercndi ad loca prohibita 
feccrit : itaque & delictum formatum ( quale 
debctcfleomnequodfit punibile) jam ut> & 
confummatum) &c« Cxterum, his> autaliis 
fimilibus non obftantibus > quje vere non ob- 
ftant^ contrarium efle vcrius puto : quodHol* 
landi nequcant casdere Britannoi> in militiam 

pro- 
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proficifcentesHKpanicam. £c moveor firtnif> 
iimo argumentO) quod ifti Britanni non func 
aliterhoftesj quam fi fint militea hoftis. atquc 
non fint miiites hoftis > dum adhuc non fint re« 
latiin numeros. > ecce lex : ^i nondum in nu^ i A41. ig 
fneriffunij Ucetctiamlt^ijiniy i^ publicHexpen-^'^''rfi' 
fis iterfaciunt y nondum mititesfunt. ^ Nondum ^^ liJ* 
eleAus miles eft > qui tria non habuit ^ ut eflet ron. 
rdatus in numeros ^ cinftus > ftfgmatixatus. ^ ^^ '• 
Utin qualibet eledione requirunturtria fcili- «^V^- 
cct : eledio, confirmatioa ingreifus officii./<rr. 
Ec nec ante iftum ingreflum fit jus plenum. 
Non eft conftitutio perfonas naturatitejr > nifi 
per tria : generationem > formationem ^ nati- 
vitatem* Ergo nec fic conftitutio perfonas ci- 
viliter > nifi per tria ( nam civiles aftus imitan* 
turnaturam) qux didta funt. Cum heres fcri- 
bitur^eftgeneratioj cum teftator moritur > eft 
formatioj cum aditur hereditas > eft nativiras. 
Sic ante additionem non eft heres. £t fic funt 
alia. quac Jacobus de Arena difbutat apud Cy- 
num in illa vetufta quasftione , ii Imperator an- 
tecoronationempoifitomnia. Etquanquamin 
Imperatore concludant illi contrarium « faciunc 
hoc per alias rationes > & has nobis firmas relinr 
quunc. In favorabilibus (inquiunt) procom- 
pletishabenturcoepta. Ethoc favorabile po- 
teftatis imperialis. Etergo (inquam ego) in 
odiofis coeptum non habebitur pro completo. 
& hoc odiofum fit jus hoftilitatis exercendas. 
£c nonhisobftat>, ^uod & dare femilitemfiti /.2.^g. 
crimen, nec interfit > quod pofitus non fit in nu- "• «{'• '« 
meris. ut & Trajanus ad Plinii dubitarionem '^y^''^^ 
refcripfit, Nam idem Imperator oftendit illicf^. 38.39. 
diverlam rationem > quod dies > quo dicit ille 
militari facramento > & probatur > veritatem 

C 4 abeo* 
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ab e.odetncauflas fuas exigir. Etiam nota> quod 
hi noftri necdum probatirunt. Etduoficfuac 
argurnenta prohac noftraparte. £ttertiumad« 
fine^cundo^ quodnonfufficithabitus) &po« 
» Jft*J* temia # ubi requiritur adu$. ^^ Ut fic r^lam 
tnff. ^^^^^ % & ornat Jafon, Sed procul dubio 
iejtmu. requirituradus, ideft^ utfitquisaftuholHs* 
ut pofiit 9 ficut hoftis offendi« Scilicec res 
odiofii eft ofFen (io. itaque quod de adtu illic di- 
cirur > non accipietur de potentia. £ft quartum 
n/#As* argumentum de quxftione fimili : "quod re- 
fi^^^ pertusindomoanimofurandi> non poteft furti 
puniri> fi nondum quid cocperit contrc&are« 
noc enim de furti efl: efientia. £t ita hic eft ne« 
cefle, ut ifti coeperint militarehofii> fihofles 
dicihabent. Necfatisfitt fi eciam pervenifienc 
interramhoftium. adhuc enimnequeantcsedi 
illicquafiho(les« necaliterqueunt certecaedi: 
o c^meA. quialiter non funt hofies. ^ £ft quintum ar«» 
l*-'^^^* gumentum cxeo» quodBaldus, oc alii com- 
Tijt ^^ munitcr tcnent in terminis fortio?ibus % quod 
.^«cA.c.7.bannitus nec pofiit offendi poft fententiam> a 
^^'•!^^*quifitappellatumt imo&cumappellatum nec 
%t[iL cft> feaeftintratcmpusappellanai. P£ftfex- 
SH,L^Mt\im^ quodftatuto> quod occidatur^ qui vul- 
Ojr'?' neravit aliquem morcifere y non poteft accufari ^ 
AiMicf-l & damnari de homicidio is > qui vulneravic 
^«11. aliqucm mortifere > nifi fecuta morte > ecfi 
?Wi£'"rf ^^**^""^ ^^ > €{\xoA vulneratus mori habet ex 
r. o/* ^ ^'o vulnerc. Atque pars haec > quae innicitur 
regulis > & habet argumentum illud primum 
fortiflfimum > abfolvetur optime > fi & con- 
trariis refpondebitur. £rgo non obftant pri- 
ma tria : quas unumfuntin e£fe£fcu. quoniam 
imo in materia ofFcnfionls odiofa non funt 
vera> qux in illis argumentis didta funt, 

^Sic 
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^Sic in Licentiato diftinguitur, & diciturre- ^.?S*; 

2ua opinio^ ut in odiofis non veniat nomine /. 3.'^^ 
)o£tori8. ^Sicinterficiensclcdumnonpuni fur. 
tur quafi interficiens Epifcopum. Et fic alia ' *^^'' ^ 
plura funt. Et fic falfum eft , ^quod ait Jafon , w//.j.a 
polFe falvari Angelum, quifcripfit) quod of* i/#/«r/ 
tendens fcholarem > jufliim matriculari , puni- ^ri^^^p 
tur ) ac fi offendiffet jam matriculatum. falfum, ufiimu 
quod pofiit Angelus defendi in cafu potentix 
propinquaBadlui, 4mocniminpccnalibus, &^ ^'^*^ 
odiofis potentia » propinqua a6tui , non habetur l^; ^*^* 
pro adu. ut alii tradunt» & Baldus rediffime« 
Qui6cficaccipit> quodintertiofupra pofitum 
eft argumento. quia in poenalibus> & odiofis 
iermones funt fbiAe intcrprecandi . Idcm ait ge« 
neraliter % quod dcnominatio nec fit ab eo^ 
quod erit# fcd ab eo ^ quod eft. Ifti non funt^ 
etfi erunt milites hoftis. Etiam negatur bic ea 
potentia propinqua adui. Non eft hic illud 
coNFESTi Myutdicamr&dixi jamdeledo» 
& iter faciente expenfis publicis. Non obflat ar- 
gumentum quartum > quod vidcbatur magis in 
terminis. Nam neque illud Caftrenfis di£tum 
reperio "in libris meis. Et nec reperitur fane^ .^^'f^ 
communitcr : ^ ut ita de eo Jafbn ; l^aulus de [/l^^* 
Cafho itt una leSlura > ^c. ^ £t fcribit quoq ue , x la/iLt. 
quiiliudretulitprimus» Alexander, quod Ca- ^:f^:^ 
ftrenfisremindccifamreliquit, etfieo inclinet.J^,/ • 
^EtJafonait) quodnecbenefirmat. Et addit^ >f/^x/^ 
Alexandcrr, quod mirabile illud efTet, fi cfTet ^^^^^* 
verum. Et vero defendit ipfe Alexandercon-J^fjy:/^ 
trarium. a£tiamAretinusfcribit> efledidum 113. liJ 
Caftrenfis valde dubium. & contra ^^^P^tat^-^^ 
fortiter. Etiam Socinus tradit > prxct^tores^ ^^/4^ 
fuos ( intelligic Alexandrum 9 & Aretinum ) /. j. de 
tenerc contra Caftrenfem* Et ipfc fic quoque ^i- P^iP 

C • y difpu- 
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^^^'^•*difputat : ctfi cogitandum rclinquic ^Etiam 

'^* Dcciusabiit^Caftrenfi. CitatSocinus&Bal- 

dum contra Caftrenfem. Attamcn cgo ncc 

K Tanri. habco ^ in triplici Baldi lcdtura cafum iftum. 

^^^^'''^^Qui&tamcncumaliis (utdixi) in tcrminis 

1^64 fortioribus hic agit. Itaque fic fit fublata potcn« 

d Xai. /. tiffimc Caftrcnfis dcfinitio. Et nec juvct cum^ 

^dtfiau quQj ^m doccnt , dc proximo abfolvcndum 

habcri pro abfoluto. Quoniam refpondit Arc- 

tinus vcre y non idcm cfle tamcn in contrario 

cafu condcmnationis : qui cafus odiofus cft of- 

fcnfionis » ut dixi : cum fit altcr favorabiiis 

non ofFendi. Oita Tefiriri^i 9 fal^^res amfliariy 

1 1 47. dicitregula. ^ Mulwmmtereftj quards^ utrum 

4$9hUi. aliquis obligetur y an aliquis liberetur ^ &c. Cui 

rcfponfioni non rcfpondet Socinus cum fua 

diftindtionc > fecutas offcnfionis , & nondum 

fecutae : quod poft fecutam ofifenfioncm tra« 

Aetur ctiam de favore , id cft dc abfolutione 

oftcndcntis. Nam cgo dixerimpro Aretino> 

quodfitid legibus illudcre > fi in potcftatc po- 

natur hominis^ evitarc poenas , prasoccupan- 

l %Alh.\. do delinquerc. ^ Sic fcribo alibi > quod & 

*"V«7«confummatum fit folvendum matrimonium 

filiorum familias contra&um abfquc confenfu 

parentum. ctfi matrimonium favorabilifiima 

Ks cft. videlicet quia facile fc munient libcri 

t ^>*- faito ifthoc confummationis. ^ Matcria ab- 

^«•49« folutionis cft favorabilis 9 quum dubitatur> 

fi admifium fit dcliftum 9 ncc ne ; Atquan* 

do conftat de admifib > imo condcmnatio eft 

favorabilis. quoniam bonum fit publi* 

cum , puniri fontes. Et non hic negetur dc- 

Ii£fcum vcro temporc ,. quod vctatur utroque 

huf/K^.tcmpore , & vindicatur. ^ Et pccnas fic 

*iiji^io.fQnt fiivorabilcs. Etiam ad Socini dida, 

»quaB 
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' qux & allorum funt > dico > ncquc nobis nunc ' ^^^* *{- 
cfle cafum fccucx offcnfionis > fed timoris fc- ^'j^/^'* 
cuturse : Etiam tamen cum Bartolo : Unum^priv.^,. 
quemfue 9 ad^qutm prdfcns difpmatio fefl^enerit y 1 '*'' ^^^ 
togo , ut hanc diflinBionem nonfaciant manifejlam^ ^J^\ ^^ 
ne fofto tribuatur materia occiftonis , fSc. qu^ft. 1 . r«m /» 
msm. ^z. fufpe6tiflima diftindio & his nomini- w*'^f>.^ 
bus^ quoddcfidcreturtacita^ quodtribuatcx- j^JJ|'^' 
dium occafionem. £t ad quartum argumcntum ettm '^mii. 
fic varie. Quintum nec nocet. quia Lanu vini "• ?• ^ 
illi publico confilio proficifcebantur. ^ Et ita- jSfe^i^. 
que hoftes crant ftatim , atquc fic decretum illud e§mr. 3.^. 
Autbellum> illud auxilium. £t abfoluta illic ^- }• 
erantomniaadnomcnhoftis> & ad rcm. ^^fi^^ficll 
Britanni privatim proficifcuntun nec funt ho- vh. de 
ilcs^ nifi fafti milites hoftium : ut diAum cft. ^•^f* f^* 
Intra tcmpus condltionis funt > ft cum hofiibus flj^tl*^ 
fuerint, & pcndenteconditioneperindeeftigi*tf»M/f* 
tur> ac fi non fint hoftes. Ut fic dc bannito ^'» ?««rf 
illo f & fentcntia banni pendcnte per appellatio- k ^14 
nem > cft opinio communis : & fcribit Socinusi dt csgu 

3uiaconditionalis effe£fca fentcntiafit» &pen- 
cns« atquc 9 qtioi pendet > non efi pro eo y quafi 
fit. Sextun) non obftat ex libris bcllicis noftris 
de utili defenfione. quoniam nec cft cafus pras- 
fens in illis tcrminis. Ifti enim Britanni non 
parant ofFcndere> fedproficifcunturadHifpa-^ 
iium> fieos excipiat) & utatur eorum opcra. 
£tita funt in eodem futuro conditionali. Non 
obftat argumentum ultimum nam cft illud po« 
tiusconfuetudinis^ quamjuris. utipfcultimo 
agnofdt Clarus. ^ & dixit Baldus dcconfuc- 1 ^i d. 
tudinein iftisdecrctis, id eft intcrdidis , puni- ^ 3- ^ ^ 
ri tranigrcflbres in via. Confuetudo autem cx- "*' '** 
tendenda non eft« £tiam habet ille cafus cau- 
iampuram> nofter (utexpofui) conditiona- 

lem. 
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lem. Qux fic reTponfio notanda contra omnia 

argumcnta > qux fieri adhuc pollent. Nam 

cerce necdum utitur Britannis iftis Hifpanus. 

& poteft eos in numeros non adfumere* Qup* 

mJd.d4^ iicsvifutny ut r(^iccrtntur ^ alfajfare (utlciili 

Srr«i.dicimus) ieUahama} "Ethicaddo,quodtra- 

mim^Mp' diturde Licentiato, ut Do&oris nomine non 

f^ith^ veniat, quianec fit futurus Dodtor inMibili* 

JJJ^^ter : quoniam&eft examinandus> &proban* 

o Rm.1. dus adbuc , & poteft reprobari. ConcludOf 

€wf.i9* proculdubiononpolTehoscxdi, proculdubio 

poflle retrahi > forte pofle &alitermitiuscafli« 

gari. £c hoc poftremum Baldus : quia, &qui 

SMlyJ. incipit 9 non nt finecrimine. ^£t hoc Salyce* 

i^. //' tus quoque , quia & principium fit vetitum , fi 

's/ finis eft vctitus. 
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Dt nayi^fab prdfidio alterius^ ex^ 

curreme* 



EDiftum eft R^is noftri (Hifpanix), uC 
qux navis habet Britannos plures, quam 
cxteros , fi cuiquam amico Regis fic molefta , 
ea cenfeatur piratica. NaVicula nunc inftru£fca 
Britannis fobs > fed ()ux fub prxfidio Hollan- 
dicx agebat > navim cepit Hifpanicam. An 
eripiccur prxda velut Britannis piratis > an non 
movebitur velut HoUandis confeda ? Neque 
enimeam cepifle Briranni videntur, fedHoN 
^DiM. iandi magis, quiprxfidiumeisprxbebantcum 
^lm ^"* °^^* magna. a Ut enim qui adftitit de- 
yyn^M liAo armatus, etfi nihil fecit aliud> auxilium 
w^^ prxftitifie deliAo dicitun ica eciam in prxda 
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ifla videbicur Hollandica navis egiile has nar« 
tes. Miaimumergo & parspixdse eric Hol* 
iandicx : &parsomninoma)ormulto> quam 
Britannicse : ficut & ipfii HoUandica navis 
eft majort & prindpalis multo digntor. ^ Etiam h ci.n 
hxc bclli lex xqua efle videtur ab omni an« ^'f^* 
tiquitate^ ut partem acdpiant hi quoquepras- m^^JsfcZ 
dx> qui hoftemcontinuerunt; non autem te-/fjf£^. 
serent hi totam» aui eam confecerunt. quo^^^i^^ 
niam & ab illis onifeda intelligeretun Per as- ^; ^* 
^uam illam legem antiquam & hoc fandt Pon- M/^)m a. 
tifida lez ) ut £e qui non laborant monachi>^^^ 
led literis vacant» laboribus fruantur aliorum.^J^. 
Atque huic certo juri communi » & HoUandis rs. €%t. %. 
non adverfetur Re^s ^ quod diximus > edidum. 
Nam cafus hic odiAo illo comprehenfus non 
eft quod loquitur de navi una : ubi agant 
Britanni plores. hic vero cafus eft de navibus 
duabus iundis > £e de HoUandis per ipfas 
multo piuiibus. ^ Sunt naves veluti corpus c ijiM 
unqm : velud daflls eft unum corpus. ^ Sunt^"^^ ^^ 
unum corpus & qui abfunt Clenci in n<^ i.m%,\k 
tiis neceflariis ^ « qui refident : imo etiam^^^HT* 
illi juris interpretatione : refidentes videotun 
£t itaque favet Edidum HoUandis magis^ 

?uam nifpanis* quoniaminiflocorporeerant 
loUandi plures > quam Britanni. Addent 
(quod certiffimum eft) Hollandi^ EdiAum 
Regis voluifle occurrere fraudi : qux dicere* 
tur fieri > quum HoUandi paucuU pro colore 
adbTumerenmr > AngU revera domini eflent 
expedidonis : casterum hic fit navis ipfa HoI« 
landica prxfes. Superaddent > edi£tum ex« 
tendi huc non oporcere : quo nec verba edi* 
€d pertingunt > nec adfpirat ejufdem ratio. 
Haec ego mihi objidebam > cum veniflcm in 

defen» 
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dcfenfionem Hifpanoram. Eft hasc mthi im* 

tio femper > uc cogitem diligenter > quid did 

po(]$c concra parces y qux mihi defeodendas pro- 

ponuncur. His autcm nihil me morancibus» 

concendcbam , & piracicam efle navim Brican- 

nicam^ &inullam parcem praedx venire HoI« 

I landicam oporcere ; fed omnia dcberi Hifpa- 

m fnfrs f nis reflitui. ^ Ec fundamenco iUi innicebar > a- 

#• 1. ^ lias fundaco rolidiflime y quod res oec quasficas 

Hollandis eflenc > quse nec incra ipfbrum prasfi* 

dia perdudlae eflenc : & hac per cerricorium 

Regis noftri dudas fiercnc flacim hberxdomi- 

ois prioribus . Scd & vcrba edi Ai efTe in iflum 

cafum , dixi : qux faciunc navim piracicam» 

ubi plures Bricanni fint : &in hac naviomnes 

Bricanni funt. Eciam racio cdiAi ccneac cafum 

iflum : quas cfl: racio occurrcndi firaudibus : 

& hic fraus fic nequifiSma , ubi idem vecicum > 

f Li9Mh aliter fic. ^ Fraus fic in modo> fic mulcis modis. , 

hf^Fmif. ^ ^^ occurrcndum efl omnibus : uc fic privaca 

/. X. c €0. fimul , £c publica pofcic ucilicas. ^ Cavenda 

jtnck.cA. (cmi^r omnia cluforia > id efl > finftraciones 

*wjf? ^^ indircdx ; illuforia , id efl: decepciones colo- 

Com\^. racx. <Ecneficquidifloram> eciam fic excen- 

«•»/• ^* fio> inque poenalibus j perque unproprium> &c. 

fe!vt Tancum abefl > uc fi Aiones finc nobis acccr- 

^nch. fcndxadiflajuvanda : Uc fidio illa cflmani- 

€9nf.iu feflanaviumdi)arum> canquam unius. Racio 

i/r^^ffl Ediflti > mens Rcgis cfl ^ impcdire piracicam 

ferift. Bricannis. ErgoficiIIaracio> illamens fanAif- 

i iifAso-fima adjiivanda pcr omnem inccrprecacionem. 

m.iu d0 ^^ug £j piracica navis cfl Britannica j quac 

pra^dam confecit> quodnam eric jus HoIIandi- 

ca& prasfidiarias in ca prasda ? Bricannicx nihil 

debecur ex coofc&a praeda. Hollandicx pars 

*debecur qus > quod habcc Bricannica : £rgo 

Hol« 
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Hollondicas nihil debecun venit enim ifta in 
partem totius adquifiti per Britannos. Ethoc 
totum eft plane nihil. Non poflunt Britanni 
dare aliis > quod non habent^ Et Rex aufert 
Britannis raptoribus omnia ; Hollandis igitur 
nihil debetur ex injufta praeda aliorum. £t per 
hasc refponfum plene oc contrariis aigumentis 
cft. 
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Be peeunsaaceeftAkpsr^tis y ^dt 

eorumfich* 

HOftis quidam Hifpanorum in piratica Bri« 
tannorum navicumefTett iive dux> five 
miles) accepitkpiratis pecunias^ an res alias. 
Quacriturf uhxc> velres» velpecunixrcpeti^ ^ ^^^^ 
ab illo per eos poflint > qui ipoliati f unt. Sane de /• 
firesaccepit» quxezftent> & videtur ifte te-^^M 
neri ad reftitutionem earum. * Et fic eft lex ^ ^;^ ' 
& Dodores adeam : quietiamin id damnantAr^i/Zi: i^. 
cmptorem > eumque bonx fidei , & nec rece-^ ^^- $• 
pto pretio : Lex tanto magis damnatura focium £[^*^; 
piraticse. ^Quod fi illcidcm>-qui rcs adquifi-^ LfoM 
vit bona fide^ confiimpfit eardcm fide bona^i«if.Mf. 
adhuc tcnetur , quatcnus feaus eft locuplctior ; ^^^- ^ 
quiddicemus nos in piratarum fixdo ? Intclli-**'^^^^ 
gitur autem quis fadus locuplctior vel rolutoi.c.3'3. * 
asrealicno. <^£tprobare habctt quidicit» fc^^^-^'* 
confumpfifle. quamquam & is dicatur locu-^/' ^^ 
plctior, quipcrdolumamifit. Castcrum nonRnI %' 
cft hic bona ejus fides > qui fciebat > fc ^ piratis ^"-^^^* 
accipere. Qupd autcm dixi in rcbus , idem & gT .x /if^ 
in pecuniis- fuerit > fi exdem exftare;Qt« nihil iuptt. * 

enim^^ 
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enim k castcris rebus hic pecunios difiefunti 

•jJ^*J^'^uteRrcgie declarat Menochius inrefi>onfi8. 

«. 30.^1. Et idetn Dodor> quod fi oleumsi tridcum> 

«f 73« pecunix> alixres» tifu confumptibilesf & u- 

fu confumptxfint k fbeneratore^ pro ufuris er- 

tortx^ fit quidem translatum earum dominium: 

attamen cum fanerator non fit folvendof a« 

dHo fit in fiibfidium pro reftitutione ufiirarum. 

Ut idem fit in furtis > & furibus. quia ufura 

asquiparetur furto. ut apud cundem cft. £t 

de eo adbuc dico unum > quod & hic valeat 

valde. Lex rinquit ille) prohibet> quantum 

poteft 9 frauaem fibi fieri. Sed fi admitteretur 

crediti fbeneratitii tranflatio in alium^ fieret 

fraus legi. nam facile efTet fceneratori> rece- 

ptam apocham ^ debitpre conftituente > fc de« 

bere centum pro ufuriS) transferre inalium: 

atquc itaufurasperindire^um exigere. Idem 

nos prorfus * quod facile efiet piratis transferre 

inaliura» quem&fecum habeanr^ captas res 

perpiraticam. ut hunc habebant piratae ooflri 

fecum. Sic & fingi pofTet > datum huic 2t pi-^ 

fi.i.f.4.ratis9 quod ipfi retinere non potuif&nt. ^Nam 

*/^ ut iidem deoifre viderentur turpiter, noo ta- 

$4^. men ifte accepiffe turpitervideretur: quiprx- 

dariipfepotuerit» hoftis fpoliatorum. Atquo-» 

que in hunc illud moveo^ ouod dcipfefithic 

pirataper Edi&umRegisnoltri : in quo judi* 

catur navis piratica^ quas, plures habeat Anr 

glos> quam extemos. £t ea haec e&^ de qua 

a^tur. Qupd fi navis piratica : £rgo omnes y 

gi^Jlt^ navantes operam^ piratag> & ifle igitur 

di^it. n. pirata. ^ Scilicet > quod de navi dicitur > id 

19. dt off. de nautis efl accipiendum. ^ Navis ex fc nul- 

^^* l^ unquam cuiquam nocuit : ut dicebat Au- 

AKjcI guflus. Ncc de folis Aoglis accipi habetedi- 

dum 
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dum Regis : de quibus cautum abunde erac 
& ante cdidum. Neque negaii valetdepote* 
ftate hic Regis in hunc Aiorum Britannorum 
ibcium ) tanquam toon fubditum Regis. nam 
fatis eft: ei obligando ^ quod dederit fe focium 
fubditis> autcapitaneum. Ut enimnon jpoflec 
hacc ifte Hifpanis fiicere in territorio Regis no* 
ftrij itanecpoflit cum honiinibus Rcgis noftri. J?*'*'^ 
iUt eft argumentum^quo utuntur Doftores f«-^^J,'^* 
pe > de loco ad perfonam) & contra^dc Baldus in i«. hf: L 
terminis de loco fubdito, & dcpcrfonis fubditis. "• ^- ^* 
^Reus fit parricidii^qui opem parricidioprarftat: ^^ ^* 
pacis ruptae> qui prasftat opem rumpenti pacem: m/. Vil 
majeftatis y oui lubditum illic juvat. Igitur & i- *• 4- ^ 
pfe, qui per le non fit pirata , fit per focios:& te- ^j^filnjhi 
neatur faltem civiliter ad id reddendum) quod k DtcU u 
piratis accepit. ^ Vide(inquit Sotus)quantum ITc '••{•*• 
periculi f cum ufuariis ( idem dicamus 8c cum ^jJ^J^ Jf] 
niribus)contrabere: utfiimulique teneantur re- k Oec.e. 
ftituereacceptaabillis falaria. Etiam ait Sotus > >• ^ ^f* 
ex eO) quod non transferatur dominium furatx |^^'^^^. ^^ 
pecunix in furem, fequi^ut , quicunque furi pa- ;». ^. i. 
nem vendcret,teneretur reftituere prctium ve- ^ 4- 
ro domino. Etpretium in his quoque fuccedit ^^^^J^ 
loco rei , & res loco pretii. "^ ut de ufuariis 300.11.1^ 
poft alios tradit idem Menochius. £t nos»^** 
cum eodem, & cum aliis idem dicimus de fu- "jj.^r^ 
libusmultomagis^ dtdefurtivis. Atque notOn/i. li^. 
definitionem hanc in individuo. " Nam fcio a- '»cr* «'/'• 
liasdiftinguiaiiter, anpretiunrloco rei fucce-^;^/J; 
dat. ^ Succedit loco reinonexiftentis, Scfinerr.k 
caufa datac. quod hic fiidum dicimus. P Non o ^•'* 
dicimusnummum,reda(aum expretiorcifur-fj^* ^^^ 
tiv«f efle furtivum; fed fic fuccedere in reip/.^g.jL 
locum dicimus. Defendi autem hic vir ne- difnn* 
quear>tam quam nefcius conditionis piratarum. 

D Ouo- 



50 Albbrici Gentilis 

Qupniatn verifimile id non fic in homine hic 
|.A*'^vcrf«iffimo. ^Ecineot quikfure emic, re- 
difmr. fponfum eft > homines debere fiipiencer concra* 
I ^^:f here: uc fcianc> cumquibusconcrahanc^&co* 
,^25!/!9.™oico^^itionem* 'Furcicenccur, quifcicrem 
e.divu furacam, &eam accipic, cmiCt vincicinludo. 
t^ uj: UQc in dubio prxfumicur fdviffc > cx quo dcbcc 
hndfiwi.^^^ cercus de condicione ejus > k quo accipic. 
^nlh. e.^ Quicumalioconcrahic> &rci> de qua con« 
4--rfffHr.trahic. Eciamidem, ctfinefciic, quiafciredc- 
if^^^f'; buic. Ethxcficeciamobcincncinforcnfc. Por- 
rs.Rni.^ ro autem manec illud femper concra hoftem 
"^8a. hunc Hi(panorum • quod ecfi ipfe de Hifpanis 
^^^^^'JcepiGtt a piracis noflris, camen non fua fecif- 
4f/M. jfic. fec capta ante , quam deduxiflec incra prxfidia 
3- t^^fi^ fua : & hic fieri libcra, hic efTe hbera > qux cepif- 
*•»/. 40.** ^^^> ^^ territorio amici Rcgis^ adfirmamus. 

c D#vi>«3«^m/! 124. C$nts.fidim9.f$. insmfl.nttm. %%• 

C A P U T XIL 

De re per piratAs cdptay moxperamicos 

tmpta in terra hefiium. 

Vldetur definita hxc quxftio aperte per Le« 
gem , ecce : ^Latranes tibi ferlwm eripue* 
ftftii^ ftini. fofteais fer^uc ad Germanos per\enerai. in^ 
de» in beUoVi^lis Germank ^ ferl^usl^eniefat. Ne- 
lant , pojje ufucapi eum ab emptare , Labeo , Ofi* 
lius , Trebatius ^ quia Verum effei , eum fubreptum 
tffe. nec quoi hoftiwn fuiffet > ata pofiUminio re^ 
diffetp ei rei impedimentoeffe. Inquitlex, Latre^ 

b jfih.7.^^* ^^ ^^^^ noflri piratx. Inquic , fer\um. 
di ;W. hi Idem nos de rebus aliis. ^ quia fervi func rcs. 
9* Inquic , Germanos : ^ id efl: hoftcs. uc & lex 
J^J;^'*^cxplicac mox, & glofTator. Ec igicur Barba- 

rici 
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rici in cafu hoc noftro hoftes Hifpanis eodem 
plane func moda Inquit , in htUo ViBis Gcr* 
tnank. £c Barbarici fane non vidti : ncc de eis 
vidis res Hifpanorum recuperacs » at nummis 
redempras in eorum terra de piratis > partim 
(utajunc) de ipfis Barbaricis> quibuspiracx 
vendiderant 9 auc vendendas tradiderint. Ve* 
rum eft utrobique emptio , & in cafu noftro 9 
& incafu recitatx legis. Inquit lex ) ^merai : 
perviftoriam retradlus : in cafuautemtioftro» 
per commercium 9 quod cft noftris Anglis mer- 
catoribusinBarbaria. Inquit^m^am, {ojfeufu^ 
capi cum ab imptore. £t minus igitur faftus 
empcoris fic. iluia Verum ejjct > eum fubreptum 
effe. ^ Et quodfubreptum erit > ejus rei/eterna au- ^/'^fl\ 
taritdi ejb : eciam 5c adverfus bonx fidei pofTef* i„fl, ^ «1 
forem. Hasc nocanda racio : qux phmffitnefini^n^* 
concludic & in cafu noftro. Nec y quod hoflium ^ ('-?• 
fuiffet , aut pofiliminia reiiffet y ei rei impedimento 
ejfe. ^Nam hoftium fuiflec de fafto : & non tt' s^c. jm. 
eflenc ii eiFe<n:i domini. ut ica difputat ad iftam t.i.n.ui. 
legem Socinus ncpos. £go > quod domini 'j Jf'^* 
hoftesobtexerintj non abfterferinc vitium fur* 
tivitatis. ^Sicuc ager rcdit domino priori ,^/-7*$* 
cui fuerat occupatus ^ fluvio : &cuiicaqueefle^^^^^ 
defierat^ licet non ftrifla racione. Redifleau-r^lXM/* 
tem pc^iminio nec facis fic^ uc ufucapi poflic. 

3uoniam non rediic propcerea in poceftacem 
omini > & fi nunc vindicari poflic : adeoque 
nec dum abfterfum eft vicium furcivicacis. ^ £c g infi. d§ 
pofleflionem dominus 9 & (ciens j nadus fic*^**^^^ 
oporcet. Sic definitio aperta illic 9 quod mer- ^l ^ * 
cesiftas non fint adquiiicae mercatoribus> qmCom.u 
vel de Barbaricis ipfis redemiflcnt. Nam etiam ^•"Z* '7*» 
conftaty adhibitos ideo fuifle Barbaricos 9 quia 
nec liceac in regoo illo mercari 9 nifi incer^ 

D % vencu 
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ventu pubUcx» nefcio cujus perfonx fifcalis. £c 

^ icaque rolemnicati implenst perfona haec fit ; 

*h ^j^«*t*fiibftancia contraftus cum piratis fuit. ^ Et 

tmaJ^loM^ tamen obijcic fenobis Ayala : qui in fervo 

admittic dcfinicionem propter poftliminium : 

non in aliis rebus, qux carent poftliminio. Cas- 

terum generalisnocandaratiolegisi concludens 

5 it.t. ii inrebusomnibus» quasfint fobreptx. ^ Item 

eaff.jfik. Sc in aliis rebus poiliiminium eft > qux fine fla* 

\f^,j^ gitio admitcuntur. Et quod ille addit , certum 

//r.ir.W. eire, hancrenifadambolUum, itaque domi- 

^8. de nio ejus excidiJTe dominum : negat ( ut dixi ) 

^^ TO* Socinushoc ccrtum. Sed fit fanc certum* an 

fem.\. &fequitur> non redircrem in cauflam priiH« 

k Liz.de nam ? Atqui hsec nunc agitur quaeftio. ^ Si ir- 

^5f '* fortatum ab infula hofits ceperum . redemftm w$ 

quibus cajibus redit y in eam catiff^n \enkt ^ in ^M 

futurus ^et j ft caftus non fuijfet. Lex ait > 

quam glofiator in quasftione noftra fic notat : 

ne quis forte rejiciat mihi uUam diverfitatem. 

Tertio fcribit Ayala, legem Atiniam cuinci«* 

yibusefTe) non cum holtibus. Etidnihiieftad 

rem nofiram prasfentem , quse non cum hofti- 

bus vertitur , fed cum amicis & fcederatis > qui 

rem Hifpanorum dehoftibus redemerunt. At- 

que fentit ipfe Ayala vanitatem hujus fux dif» 

putationis. £t fcribit verecunde igitur > ut 

iuoquifquehic utatur judicio. Tanfum putat 

a:quiflimum ccrte , no aiiter cum his agatur 

^ poUeflbribus > quam fi ipfe fur, vel fiiris he- 

redes fdlycndo non funt. Scd hasc alia qux* 

flio eft. Ubi tamen 6c definitio fit pro Hi- 

fpanis in fumma piratarum mendicitate; £t 

iic igi^ur TcGtc concludimus > res non efle mer- 

catoribus qu2efitas> eflc Hifpanis dominis rie- 

ftituendas. Sequicur videre > an pretium re- 

cuperare 
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cdperareab Hifpanis habeant mercatores. ^ Et 1 1 4^-^^ 
de homine libero rcdcmpto ab hoiUbus quid ^J f /^ 
jaris fic > certam habemus legera non unzm. cdi pofii. 
"icem & de fcrvo alieno rcdcmpto. ^^^^^^^:^'^^^^ 
tdeo jus habemus de re omni aliadehoftibus^^/^,^.'^^ 
redempta > quod & rcddendum prctium {Mtsft-Soc. 
redemptori. At rederoptio hic fafta dc piratis i«- '• *• *• 
dk. Quod & ipG piratx teftantur , & inde-^Jf;. 
ktas priorum dominorum marchx merciumm m^ 
contdbmmr. " Creditur his teftibus , dum $• s* ^ 
ctviliter agitur : omnino, cum non ^gitur^^'^'^-^. 
contra fbcios criminis. Marchas autem dc^ c^nf.is^' 
leri fbhtas priorum dominorum pcr pofterio- ^^^jjT^ 
res ^quis nelcit ? ^ March« iftx indelctx often- ^t;;^ ^^; 
dimc> nccaliosfuifledominos, quam qui fue- n. ^2. 
runt * P Ergo & hic fuccedat lcgis definitio p 'i-W* 
apertademcrdbus, quacetiajnnumproteftan-{*^*,.^^ 
tur cum fuis notis> quorum {int> rcftitucndas ^«/r/. ^ 
fine pretio > etiam a po0eftbre bonx fidci ''• ^« 
' Qui emit rem meam k fure, non gerit ne- ^Zf.il 
gotium meum utiiitcr. £go enim potuiflem i^. c.dif 
rcm mcam vindicare fine prctio. ut fic Me- ^•«•^- 
Dochius altcubi t £c idem alibi malc ^ em* r MmM^. 
ptorem bonx conditionis> dcfiimxrecupera-^^^A^* 
re pretium. Nam bona fides liberet illum i*^'*'5^- 
prxfamptionecriminiSf noo k damno : fibo- 
ne fidci pofleflbr fine pretio reddir. Qgjd?^Jj;^J^'* 
Ne^de redimente afurehiciitotfus > fcd k pira- n0th.d. ' 
tisexterx gcntis ; ^ quocafu Iqg;es 8c Dodorei ^9- n. %6. 
volunt , pretium reddi, Reipondebo f fi id \^^^^ 
objidetur) quod Andus pirata oon txttr^fjiftmft. 
^som Hi^no eft. ^ St ezterae gentes funt , ^^19 r<>* 
inter qaas & Romanum populum erac Jus*^^;^'* 
poftliminii 9 hoft» funt. inter autem Hifpa* Mf^.9^' 
nos 9 & AngloSf noa fit nunc poftliminium : ^^f/^ 
cum & ilU apud nos & liberutem fuam ^i"!!!!!^' 

D 3 &do^^''^' 
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& dominiuxn rerum fuarum y aeque > atque 

apud fc » recineant : & eadcm nobis apud eos 

contingant. Exterx gentes fint > cum quibus 

w /.^.'«amicitiamnuliam hatemus ; & inter quas igi- 

^iiiJe^^^^i &nosntpo(Uiminium. "utaiiatraditlex^ 

iu.he. 12. & egoalibi expofui. 



C A p u T XIIL 

Vcndiu contrd legesin Brafilio^feti in 
u/fngRa ftffifium Hifpania* 



Ql 



XJx ab Hifpanis vendebantur Hollandis in 
Brafilio > eaquasfita contendimus Hifpano 
I^^gi* quoniam commiflaquasrunturfifco^ & 
• }'^^' haec funt commi0a. «Commifla adquiruntur 
^J^- «*» fifco , ftatim , ipfo jure. *> Et trahit potns h^ec 
R»m.d$ cxBcuticmm fuum» ut hic unu$ tfi tx cciplmifpc^ 
^^//M. cialibusy in quibusnm e/I apm accufBttknt : ^ia 
cJtv^. ^^P^^^tur fctna occafionc tei & eadem fom rr • 
h C9mj,fpiciat. alidO potnafeffilariiffimfonunturpayiam 
^j^mmif aSlionn , W accufationw , ^ fententia p & exe- 
Q^Bdf. i ^^rione. ut funt verba Raphaelis Comenfis ve- 
4}dcjn. ra. ^ £t ut fic Bartolusy Alexander > quod » 
/^**» cum delinquirar circa rem , induhitamef appli- 
^m!'* caturfifcodoroinium abfque fententia. ^Ubi 
d laf. L lex facit executionem 9 ibi noti requiritur alia 
30. fi ^cxecutio, vel fadum horoinis. ^Statim fi^fco 
cVnlir. dominium adquiri > & ftatim dominum defi- 
^#^fi^/iir. nereenreeum^quicomralegemfecerit : etiam 
€. 3. Duarenus hic tradit. Et omnium utique kxi-^ 

^.^tllu ^^^^'^^ «ft- * Adeo dcfinunt bona hxc effe 
finbih^ domini priaris % ut idem eadem emere ( nc* 
jk/jrr./.j.tno cmit fua) nunc ifta poffit. 5 Adeo funt 

(I ^ $ ptn/Bar. l, 7, «• tf C diju.jf, A^^. d. L cmmiffa. Ssijc, d. i.x 
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tdquifita fifco> ut is hic agat rei vindicatiooe. 
Qujdni autem, fi eft dominus? ^ Eo ipfo , JJJ;;^'; 
quod eft quisnadusreidominium, /emperfic i^fMf.tl 
agit y ut tttuli de rei vindicatione docent , & ummxss* 
ex illis titulis Dodores tradunt. Quid ni au- 
tem fiicus dominus, fi amifitdominiumprior 
dominus ? * nam dominium in aere ftare * *^*^i^ 
non valct. ^ Adco verum utrumque cft , & JI12f.^i3/ 
quoddefierintbona illius efle,Scquod eademk vLl 
juiquifica fifco fint, ut ad pretium eorundem fi- ^^/f* 
fco teneatur ille, fi nondum fifco tradita poft ^^ '^* 
perdat per cnlpam.Et certa hxc ita funt. lAtque i odd. d^ 
commifla bona dicimus , de quibus agitur » cer- ^^fi* i-^^ 
tiiEme 9 fi eorum faaa non eft profeffio. Sed et- ""*• *" * 
fiquid venditum eft contra praefcripta legum : 
ut Duarenus ^ & alii declarant. Et hic vcndi* 
tum eft Hollandis hoftibus> aliifque alienigc- 
nis contrl ieges r^;ni Portu|ailiac y vetantes 
cum oon Portugallenfibus iUic commerciuro. 
'"Cum hoftibus jure etiam communivetitum m u.c. 
commerdum eft. jus commune boc eft. Ne ob* 9«^« ^^9 
jiciatur nobis quxftiode non fi(candoextra tcr- /^^^^^* 
ritorium) fi fieretconfifcatioex ftatuto, vd }e« iXmn. ' 

fefpedali* Nihil' eaquaeftio juvat HoUandos. / i-^^ 
Jihil juvat reliquOs : quoniam confifcatio iem- J^^ ^ 
perfitex jure communi, etfi propter fpecialis,v. *l^ft. 
legis prohibitionem comraercii. nam cauflaCc/Tr. i. 
immediataconfifcandieft ju8commune> quod ^W^44' 
confifcat venditum contraleges. Cascerum ne- 

2ue hicin Anglia petitur horum bonorum con* 
fcatioomnium : (ed hictradi > quas confi(cata 
jurt ipfo dudum funt in Brafiiio. Bona » illic ad- 
qutfitaRegiHtfpano^hic Regi Hifpano tradi 
ut fua j hic inveota petuntun Non hic accufa- 
tioneopusjUtdiAumeft. nonhicopus fenten- 
tia y nifi forte fuper aroiflionis dedaratione > non 
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hic opus execucione 9 nifi ad realem efleduni 

obcinendum. Illa quasftio de non confifcaDdo 

eztra cerricorium > non fpedac ad confifcaca ipfo 

jure ; qux confifcaca tunty non funt confifcanda. 

Non illiclocum habecea quaeftio^ ubi delinqui^ 

tur circa rem. £c ergo nec eft illa quxftio ad 

Quseftionem noftram. Quid fi non fic hicconfi* 

n ^f. /. (cacio , fcd alccra poena ? "Obligatiocft, cujus 

flj^Mill cxccucio ubique peticur. Ettamcnfiquoquea- 

m. i8<i.* ^eretur de confifcandis » quia non de immobili- 

bus(in quibus vertitur illaquxftio)agitur in pr(« 

fencia, at de mobilibus; ea etia nunc ad nos nihil 

percineret. Mobilia femper confifcancur eriam 

0134/./.4. excra cerrirorium- ^ Neta, quod Imperatot ionfifiat 

CM c*«. if^fi^ mobHia extra terfitoriumfuum^odttnt mtmi. 

^ * Et eft tatio , quia mobUia concetnunt pirfonam. Sfc 

p Cfw. Baldus P & alii, quiBaldum fequuncuri quod 

aiirlrU' t ^^^ ^^^ circumfcribuncur loco : & ideo appli- 

' ' ^ cancurdominioJudicisconfifcantis>etiam(ifinc 

excra illius terricorium* £tiidem addunt hic mi- 

hiSalycccum, AlexandrumySocinum, Cottam} 

& adfirmanc^ efle fic adprobacam magis fencen- 

^ NMt. tiam. ^Ego autem fuperaddo iftis Romanum 

MdAiix. &Brunum^ citacos Nattse ad Alexandri con- 

r'T«r/ j! ^*'"- 'Infuperaddo Ruinum , Cephalum, An* 

M/43. * charanum Regienfem > Fridericum Scotum • 

m. B.CTr^K &huncquidem explicantem lacius > & dijftin- 

s?/Ji.a!f«! gu^ntem j quemaclmodum mobilianon finc io 

u JiHck[\oco circumfcriptive I fed tantum efie&ive ad 

^f-ay- exa<£fcionem. Uc fic bxc non folum (quod 

|[^^j;'J;f^ribitCaravitta) probatior^ fed ctiam pro cer- 

c >#//jr.i'.tocommunisopinio. ^Quicquid ille IdismBal^' 

€Jnf: 16. dus in libris feudorum contrariam ponac fenten* 

u c^r.V^*^"^' ' ^^ *" '^*^ contraria videatur idcm pofi- 
fi. 9.7S. tus Alexander^ &in notisad Alexandrum Mo« 
mmm. zj. linacus. " Clarus autem » quod in pra£tica 

num- 
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numquatn viderit> obfervaii opinionezn prio« 
Km. £t hoc Clari nihil cft^qui necdiciti vidiiTey 
obfervan opinionem pofteriorem. * Atqui p^r * JJ^ ^^ 
iblum non ufum j ^ure negativum > non impli* %^. d^fii 
citum adui concrario legi, lex non toilitur. ^ Et*««» Ksp. 
iam nec quidquam concluderet^ ^^^^^^^^^^^^^^fjjtf^ 
Clarus extra regionea illinotas, & extra illiu^y 3^.^ 
tempora. ^ Miror, Burfatum ad hasc non adver '•««*• •fL 
tifle f at unius his verbis Ciari innixum » opi- ^^^" 
nionem contrariam communem (i^fe&com*^. ^ 
munem> deque adhuc aliis dicit^ infuper habere» s Hmr/t 
ac fpemere. Ut fbrte verum fit» quod objicit^*''^^^ 
•quidam alius ei do&iflimus y folere eum nulIo^^^^A. 
dcledu autorisates congerere. Alexander vero^^^fi tjt. 
necfirmicermanetcumpofteriori Baldifenten- 
tia> ubie^mdtatfemel. ^cumpriorem pdnai^. *^''** 
firmiterpluries* DeMoIinosoi quiadaliafuafe^^^/^ 
refert operaf dixenm nunc nihil^ quia operacM/: 141« 
illa non babeo. Et quicquid tamen tradat unus $ 
quid illud moverit contra communem tam muU 
torum ? & ipfe Baldusquomodo coUigit) mobi- 
lia cenferi cfe territorio f (juoniam in fua lege 
feudali h«c populo territoni confifcantur ? ^po- ]J^^\t 

J)ulo diripienda ^ ( ut exponunt alii ) dantur^^^^/i^^ 
exloquiturdc deeoillic confifcante» in cujusvwia;/ 
etiam funt territorio bona illa mobiliapublicatai 
& qui Judex cAconfifcatas perfonx . Et fic meri-^ 
to illa fint ejus territorii $ quemadmodum eft 
& perfona j quam concernunt mobilia. ut di» 
dum eft cum priore Baldi (ententia. Et fic 
Baldus rede ad legem illam. Et fic illam in- 
telKgemus (ecundum legem > ad quam dicit ; 
& quam allegat. quod beri in dubio debet fem* 
pen £t ficintelligemus alios^ Baldum hic fe* 
cutos . fecundum autoritatem Batdi > quam 
aUegant. quod itidem fieri debet femper« 
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d vidi d Edamfi verba aliter dicere videantun Sic Bal-» 

•^"^^^^j7' dum , fic aIio8incelligemvs> ne finc fibi con- 

t$nf. iSj.trarii. * Ut & hoc fic vulgo contra verborum 

iffM. /. fonumomnem. ^£ttam> quodtradicurinma« 

/^^^^''r^Jjceria feudali> alio non prcNdudmr ; ubi prac* 

/cu. $! Tertim fic ( uc hic eft ) ddSnido diverfa. Ec fic 

femdum. igicur hoc ftac argumencum > & cum agicur de 

^wdft, 3* confifcando ; & cum nec eflec deliftum circa 

rem« Quid hasc concra ? An hic non apparere^ 

quodRexhaecconfircaricHiipanus? Nonhxc 

effe bona fubdicorum : de quibus fcripca eft 

Baldi fencentia prior? Ac lex confifcavic Hi« 

fpana : qux idem cum Rege eft. Ac L^a- 

cus pecic confifcationem : qui Re^is peno* 

nam hic gerit. Ac eciam conftat, oona hxc 

empta in terra Hifpana de fiibditis Hifpanis* 

g Ceph. § Itaque fundata incentio fic Legaci » qui aic » 

^•Y;^'^a. bona efle cerricorii > ubifuncfica: *^&noftrum 

^fiifn/efie* quodnafcicur ex noftro» folo^ animali: 

rerjom.i.Mc fcmiuis uUa confidcracione habica. ' At* 

^' Kli'^ ^^^ dominium nec eft cranflawm in empco- 

g^\^f * res 9 lege vecance commercium. uc omnium 

f/»*'« hasc fententia dicitun ^ Poflet hic ipfi^ ven* 

fi ^^%%/ ^^^^^ vindicare. Ec emptor hic amittic pre* 

ftf.s.Cs^tium. uc non uno in loco vecuftus incerpres» 

foj.2. c. Andreas de Barulo^ explicavic in libris Codi- 

r^^^'/ cis. Num facic pro Hollandis hoftibus , quod 

iif^yii.^bonojure &rapiancde Hifpanis> & raptaac« 

i7-deMgr. quirant fibi ? Nos vero > non acquififle ta- 

Tde^rgi^^^ ante rapcorum perdudionem incra prac- 

decw'. L fidia. uc apertas func leges > coitfenciences in* 

fi/(.i/«/ir.cerpreces9 reshic> ubiagitur^ judicatas. Et 

fe.tr* exjudiciisillis conCraHoIiandos mahat &aimit 

mentumgenerale^ hicapciffimum : qupduin 

AngiiafervancurHifpaniS) qux fermeadqui^ 

fica funt HoUandis : & hasC) de quibusmodo 

con- 



HisPAN« Advocat, Lib. I. 55> 

contendtcur^runt Hifpanorum > confifcara Re- 
gi , Hollandis autem nondum quaslita : Certe 
haec Hifpano fervabuntur hic in Anglia. ^ O- 1 Cw«.y. 

mnia confifcata , &commiflra ob profeflionem j^Jjrif* 
non fadam > certe fadam falfo , quas eadem i.z/ 
nulliefl. Oftendatun Comprobetun Often* 
datur&deindulcocommercio : dequoja<Sta- 
tur. Nec petetur quicquam ^ nifi victigal. At 
pecunturjureomnia. Hicjurepetumur. "^ Sen- « f»/^ '• 
tentiam , alibi didtam , exfequi tenetur aliuSpj^^V 
judex : uc omnes noftri docenr. Qupd fi fen-/«]fi#jf J 
tentiam hominis ; procul dubio magis fenten- f'^- «• 
tiam legis in cafu nofbo. " Ubique agit quili- j^^]j - ^ 
bet ex adione fibi compecente. uc nec fic opus ^.nmm. {. 
licerisjudicancis, fi adione ex lege agicun *£c^''* 5- 
hsecficfunc quoque indiftindis principacibus*^^*^' 
Nam lex > quae \ naturali ratione deducitur , & ^* 3 j/7! 
docet) jus unicuiquereddendum 9 etiam indi*^*".'^-.^* 
verfis principatibustenetf & ubique locorum^*^*-'^** 
yiget. Tenetur quilibet princeps > fcu judex 
jus unicuique petenti reddere : cum hoc fit mu- 
nus juflitiae k lege naturali ^ quas ubiquc vim 
habet) manifefle procedens. Etnemoinficia* 
bitur » quin pecunias debitor > cum in fuga eft • 
poffit ubique conveniri. Quas omnia & de aliis 
Covarruvias. ^ Cui tu addes Ancharanum > qui p jineh. 
refpondit , quod fi Vagabundus potefl ubique «••/• "^** 
conveniri^multo magis pocefl (ufpedus de fuga: 
cum hasc (ucpacec ad fenfum) magis fonec in 
delidum) quamvagacio. ^Ecdidtumhoc An-q ^om. 
charani fequicur Romanus 9 Alexander i Ja/bn> ^'^*- W^ 
& alii communirer. quicquid allacraric > blaf- Mdd.^iaf., 
phcmaricque Arecinus : 6c cum iflo fic force^^^^^fy^f* 
unus , acque alcer. ^ Unum tamen > quod Jafbn r /^^ d.i. 
notac de aliis force objiciecur» quod non licec fo- "^*'.?'.'^- 
renfem convcnirc cranfeunccm cum re mea,^' |^,^ 

nec 
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nec iftam capi faccre. £t itaque in quaeftione 

noftra ncc liceat Hifpano hasc fua hic capi face- 

re > aut Hollandos , aliofvehic convenire tranf- 

euntes cucn re illius. Casterum refponfio eft 

facitis» neduna. £t> quodveranonfitilladefi- 

nitio* £t> quodprocedit» quando alibi poteft 

ifte fugitivus rede conveniri. ^t^ non procedit> 

C^ncb. fi Judcxfugitivipecat fEt,quodfcmpcrpoteft 

^**^^^ res fcqucftrari : necpoffitfequcftrum relevari> 

€0,s^(. {. nifi data fidejuflionc de judicio fifti , & re non 

t^i. barattandai &c. Ubi HoIJandi convenientur \ 

Lcgaro Hifpano ? Legatus > qui vicem gerit 

RcRis» hic petit jus; JudexiptenonnuUorum 

hic rugientium : (emper ccrte idoneus > quin fe* 

queftrum contra omncs petat. Aliud dico con- 

t ur. tranos. ^Qupd non fit petendaexecutio extra 

J^l^* ^ tcrritorium > fi poteft fentencia exccutioni man- 

$Jm^^^ dari in bonis aliis in tcrritorio. At huic quoque 

frm. objedioni ( fi fiat ) eft refponfio i quod $ qui 

excipiuntdeaiiisbomsinterritorio> ipfi de eis 

habent probarc. £tiamquod&hicagimr^ ne 

contra leges adqbiratur Hollandis hoftibus,a]iis. 

u L »/r. « Semper^ quod bonorum profaiptio i cum fit 

]^'^^*etiam fufcipicntibus peregrinos ncgotiatores^ u- 

4i mercM. tiquc ncc fupcrfit in territorio , unde fiat pro 

/•^•••J^iftis,quschichabcntur, cxecutio. QuidniVero 

omnium bonorum fit profcriptio propter com- 

X Jmo. merdum habitum cum hoftibus ? ^ Addo hic » 

•rwr ^io ^ concludo confilium Imolx in terminis > quod 

ubi facultates certilocifont dcputatas confifca- 

xioni) tum fatisfacicndum fitfcntendatcjusloci 

per bona etiam alterius tcrritorii prorfus fcpar a* 

ti. £t cafu^ hic fic eft. Etiam tamen non omit- 

to^quod ifia obje&io noii fiat hic> ubi agitur rea- 

li. Noninrealiloc)uuntu):ilIud Dodorcs> qui 

contra nobis objici pofrcntk 

Caput 
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C A p tr T XIV. 
o/» Rexjure velit , Hifpanos tuto in 

Btlgium naVtgatt > ijuimale haUti oA Holian^ 
du ^ ponum K^ fuerumi 

PUto^ pofTc bono jure Rcgemnoftrum di* 
miccere hos in tutum Hi(panos 9 qui pulfi 
praslio nuper funt ab Uollandis^^ ctiam oppu- 
goati ad portum Regis y &nuncin eodem por- 
tu tenentur obfi^ Sdlicct hoc fadhim Hol- 
landorum eft contra juftitiam omnem pro certo: 
&contrareverentiam t qussportubus> & ter^ 
ritoriisdebeturalicnis. ^Nequeinjurialeviseft t Nm* 
eifada> in cujusaedibus» antecujus acdes cx* ^^nf.ioie. 
dimr » pulfatur aliquis. ut dc ipfo hominum ^^^TLy 
communi fenfu tradit Nonius , DoAor meus« 
^Sicitaque Dux Carthaginenfis abftinuit ma- ^.,^^' 
num k dcipione in Siphacis portu , cum expe- * 
diret jamnaves» &arma> nectamenpotuifiec 
eum affgredi ante > quam in ponum idem fc 
intuliflec : nec uhra tumuhtm agtre wis in re^ 
gio pertu audtbat , inquit Livius. Qui adius 
lacdunc territorium > ac jurifdidionem > illi 
agi in portubus nequeunt. Nam etfi uftis 
portuum cft communis omnibus » non abu* 
lus tamen eft cuiquam permiflus : qui hic 
nunc fit laefas jurifdidionis > & communis 
fecuritatis. Et dubium nullum hic eft. Ne-- 
que abfolvere Hollandos -poflim pcr pr«lii ., 
calorem fanc. quod alius fbrtc , vel ex libris d/ar.R^] 
dixeric meis in quibus illa legerit. ^ Hsgifre- 10.^3/ 
nis nequit tf ira , tf ardens hoftisy &c. ^ Et^' "•!*•• 
alibi , inconfuhus calot Vttio caret. "Blxa toUit TnrpU. 
fpatitm confuh^ dehberationis. Homo intenfoFtiy. * 

calore^^^-s^ 
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cabre permotus non eft in fleniwdine imeUe^ 

tdsr. $. Si^j j ^c^ Non haec cos abfolvunt. ^ Nam 

>-5-^ &inlegibus legimus, quod non excufat ira 

yeljufta> nifi ut minus puniatur » quod*patra- 

^/^j!'!S tum pcr iram cft, ' In maleficiis non diftin- 

guitur> anemanavenntcaloreiracundias. quia 

numquam maleficia debent remanere im« 

i^mmft punita. ^Atqueadeo^ mitisitley &ignorce« 

re facilis Scipio puniit fuos morte , qui in cul- 

pa fuerunt, ut urbs Locha diriperetur> cum 

ceciniflet ille rcceptui ab oppugnatione. £t jam 

fcalas erant admotas moenibus : & miles fignum 

hXm^ph ^^^ audierat , -Jsji icySi^ Ji lm7n/)i9tLf p inquit 

4« c>r«/ Appianus. ^MilesautemCyribonusj fublato 

r*f. enfe percuflurus hoftem > ut fignum receptui 

^; p^ datumeft, dimifithoftcm, feque recepit pla- 

& cuk. cidc. f<^A«4rf«/#^ y 9c; n^trfiiti^ M^^n^f y fcribic 

PlutarchuSf & de Cyropaedia &<^um laudat. 

f^.n^f Quid ? * jQf/i rem , a duce ffobthitam fecit , atn 

mandata non Jir\a\ity capite pumuty etiam fi 

tes benegejferit. Et> qui majeftatem territorit 

Rcgis noftri non eft rcvcritus, &prohibitam 

rem fi^it ibi j impunis erit ? Non hic valet 

Hollandus dicer6> Nonl^idi. Nam videbant o* 

mncsy ubierant nifi etlam ccelumquc , diem- 

quc cripuit omnibusfumusvalidus tormentq* 

rura, NoQ hic valet HoUandus dicerc ^ Non 

kl.j. diptnaram. ^ Nam ex jurc gentium omnibus 

i«/f.d7«. cognitiflimo diftin&adominiafunt. Nccquif- 

quam cft^ quiignorct) non Hcerc in tcrrito- 

rio aUcno iftbxc admittcrc. Non cft ftirditaa 

maior^ quam cft cjus^ qui prudens non vulc 

audirc. Non maior coedtas > quam ejus> qui 

\S!l^' videre rcfugit. * Et illc jocus ftiit Marii , di- 

CCntis'^ V pifUfp cifK ff|«»9vm S^ 'np ivBsAtfp pitp^u 

Fuit jocus . fuic callidum di^um. Fuit callida 

alte- 



HlSPAK. Advocat. LlB. L ^J 

HoUandi audacia^ qtii olim hoflilem 
GalUcam navem eft perfecucus ufque ad urbem 
Londinum. £t hxc quoque certa funt. Sed 
iUudquxritUff an petere Hifpani poflint^Re- 
get utfub ipfius majeftatis falvocondudu pof- 
finttrajicere^ quo deftinati funt ^ inBelgium? 
Quse forte fit quseftio regU potius conciUi> 
quam confiUi noftrum uUius. Ut enim dicam 
ego> Regem procuidubio pofTe annuere peti- 
tioni : tamen eft refponfum generale legis. 
^ Nony quicfni potefiatl ftfmluHtir, idfubjici-ml,^do 
tuffiecejfitati. " Multa & iicent, quaenonexDe-^*^*^** 
diunt. *^MuItalicent,quaB nonfunthonefta.ro- nc^i^.p. 
teft Rex nofter etiam gravius ulcifci injiiriam , 28.* f/i! 
territorio illatam fuo Et poteft » fi habet fub faa ^ '• *?7-'* 
manu HoUandicas naves has detinere, dum ve- p^'J^,* 
nerint Hifpani in tutum. ^UtitaiUe idem Si- Hij^sn. 
phax^ftruentesPoenos Scipioni infidias tantifper 
retinuit, dum tantum navigaftet Scipio maris,ut 
eflet extra periculum: '/ «»( cV fitf^li* ^ JuXtlii^ ylpu^ 
91 1 SxiTritf^v, Et Poeni etiam erant Legati. ^Etiam q B.m. i 
noftriDo&oresdocentnosjquodquicapms in ?*• ^ ^ 
loco eft > ubi non oportuit , 1$ etiam nt ita dimit- ^/,. e.^ 
tendus in locum tutum» ut difficUisfit c]\iC' dejnreL 
dem perfecutio. Et ita hic oUm cum GaUica 
navi fupradifta fadum fiiit^ dimifia fuit ante 
alteram per integrum maris reflexum unum. 
£t magna fimiUtudo eft horum cafuum , & ra- 
tiofimiUs. ' Obfeflus captus eft, & dicitur. l^^^* 
Et Hifpani nunc obefeffi hic funt : ubi obfideri ^' ** 
non debuerunt. Et fic igimr Uberandi y di- 
mittendi funt. Non in-obfeflit color , non 
fiimus jufto prsetextui eft HoUandis. Etiam 
tdeO) quiain omnibus defenditur jurifdiAio- f p^^, 
nis majcftxis ^ & quia vindicatur violata. ^ In- cm/: 18^ 
luriafit (dicoiterum) nobisi fiinnoftris «di-*«"7* 

bus 
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bus quis capicur» adcoque fi quis obfidenir. 
tDMf.ftx*< £c eft Piinceps noa fidejuflbr modo» ucie- 
S! V.Vv ^^ ^ tutoque in terricorio fiio vivanir ubi- 
aM ^ 9"^ ' ^^^ pfocul dubio & criminum ultor ad« 
fi* rm^ verfiim omnes : fiird & admiflbrum in fi^ 
fhfL. ** " ^^^^ porro cafiis plures » cum quis agic 
s.hmfpb. cum alio> uc ifte-cum alioaMC. ago^ ut 
a^/ ««AGAS) ajunr noftri» Ec t&Tpani fic agent 
^^,*;**''cum Rege, fi debenc Principes fecuricacem 
rnig' apud fi: commufli jure omnibus: Rex nofter 
Pm d$ HiTpanis etiam j ure debec finguhri pacis recen- 

!j^Lt. ^^^* *^ ^'P*"* ^ic ^*fi ^^'^^ oppugnaci ad porcum : 

fiffii^ hic lasduntur obfefli in porcu. Vindicari fe pe« 

imh.pn tunL A Regeamicoi & foederaco pecunt 9 ut 

^^ ' ipre, quilacdinon habuic, Sc\x(u$ cA^ uld* 

j^d^nf. icacur fflftum, Incra magni Admirallii jnrifili- 

3«/.'-4- dionemliaec faAafiinc. *Ec grave ifficurfiici- 

^*** nus in jurifdidionem admiflum cft. rfon hic 

x Cm. agitur 9 uc fixderaco adfic Rex concra fisedera^ 

hfi jn. cum. (educnonfinacficri foedetato vim uliam 

jjj^iixi abalceroinfuam Regisjurifdidionem ^Quam* 

yjtii^. quom & in fociorum caufla parieftcradicum» 

4^j«- *^* uc defenfio unius contra alcerius fufcipiacur of- 

'** fenfionem. Porro aucem illa non eft vindi&a» 

fi (quod refponderi audio) Hifpani ifti imo 

in Hifpaniam revehancun Hoc cnim velit 

Hollandusy & magno mercetur $ aureoquc 

(ucdicicur) ftraco nigiencibus poncehoftibus 

% Difis. ^Vindida eft, quac dolec, non ouaedeledat. 

J*^^^Obcflevmdiaadebec, non prodefle. Profic 

aucem Hollandis > rcmicci Hifpanos in pacrinun 

• l#. R. longinquam : hinc amoveri ex propinquo , ubi 
*^3^^dQrepoflidC, & undefiicilis fic finis ipforum 

* J^ * ' icincris in Belgium. * Eciam vindida ftacuen- 
fnmm. da eft 9 quas magis cimecur. EthoccimencHol- 
d$triisL landifolum, fi Hifpani mitcancur in Belgium. 

*> Vin* 
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^Vindiaacflcdebct, inquo&pcccatum. Et^f^-^ 
pcccaiit HoUandus ia impcdiendo bic Hilpa*^^,^^'^ 
nos. itaauepuniaturincxpcdicndoi&Mic Hiipa- 
nos. ^ Puniendus fit pcr contraria remcdia , c«d^m/ 
iinonpoccftpuniriineO) inquoddiquit. £c^' 
jus fuerit fine indignatione cj us juf ta > fi hic pa« 
timr^ quodnonvult» quintdthic» quodnon 
dcbct. Qupd autem cxcmplum all^gari audio 
Regis GaHiss : oui in Hifpaniam rcmifit Hi* 
4>anos ncc ica dudum : non mifit in Hibcmiam» 
quo contra Anglos tum hoftes navjgabant : 
nefdo i^o > quaic hoc fit cxcmplum. Sm fi nul« 
lum crimen niit Anglorumin tcrritorium Gal* 
Ux : tum cxemplum fit diflimile » nec fimilis 
uUo modo ratioms cum prxfenti Hollandorum. 
Scd & fpcda ad tcrras. Fuit Hifpanis ad i tcr is 
Hibemiamcommodc faAum> ut cx GaUia in 
Hi(paniam remittcrcntun nam iter iUud re- 
Cbxm fit in Hibcmiam ex Htfpania. At hinc 
remitti hos in Hi(paniam ^ qui proficifcontur in 
Belgium ^ & Belgium in confpe&u habent $ Se 
per vcnmm quatuor horaram profperam attin* 
cereamica BelgiiUttora poflunt» invitisetiam 
IloUandis» quid id eflaliud» quam & addcre 
malo malum eorum 9 quibusfuccurrerca»iuius 
fit ? Mihi ita vidcmr y fi ita vifum fit Rcgi : cu» 
juscft (utpttto^ arbitriif quam fumat dc hit 
▼indiftam ^ qm fuum ladfere territorium : & 

Juomodo lasfis fit fadsfadendum Hifpanis^ 
quos lasdere hofles HoUandus jurc non potuit ' ^^ 
in tcrritorio alicno uUibi > fi dbminus noUt ter- f!^^ ^ 
sixonu 



Caput 
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C A P U T XV. 

De Anglis y qui per firatds Hiffdnis 
fapta emeruniy imefl^cmufiJiiK^s Batbaria. 

ft/.iM»#i.TTEra *eft rdbonflo, quam dcdi ad xeno- 



V 



^*^ V nianam conffitutionera , quod loquatur in 

frrf. fifco Principis fuit id eft cjus cujus de re agitur. 

nam ica illam legem capiunt omnes ^ qui & red- 

dunt rationem iplius j quia Princeps & poflst 

mibi auferredominium rei mese. £t id pro cer* 

to in alieno Prindpe non eft verum. De Prind- 

. pe leges loquuntur^ & idpro certo non fadunt^ 

^Culni^ refpeau habito ad Aibdito$« i>£tiamdum 

c. ds dicuntDo&ores^quodfifcuseftiilepraerensu- 

quMd. bique j itidem in fi(co dicunt fui Prindpis : nam 

^^^ fifcus alterius hic non fit : atque ideo in territo- 

riis diftindis lex illa non procedat* Quid quod 

& regrefTumtribuitlexcontra fifcum. £t Hi« 

i^ni regreflum non habent^ fane contra fifcum 

Regis Sarbarias. Non quoque procedit ea lex^u- 

bimalafidesadeftemptoris. ut illic veriffimum 

adnotat Bddus in additione» item Fulgofius : 

cii/«fMcM quicquid idemBaldus ledturis geminis prioribus 

^^^* contra fcrlbat. ^ Nam alii quoqueajunt! de bona 

Odlw/: ^^^ 9 qux in emptore debeat eue. £t ifti aliaque 

^. recitant $ qux defidcrantur > ut conftitutio illa 

^«5:*V* ^^"^ obtineat. Ut princeps poflederit,& idem 

^j^^.bonafide. <>quod rurfus&alii. Dicantiftiem- 

m/. V» ptores de bona fide fua. £merunt ipfi bonorum 

^*: J^ horum partem k piratis. & fciverunt^ fe emere 

%1kifi\ d^ piratis. ^£t fatis eflet camen^quod id fcirede- 

q. 8. * buerunt« Etiam fdverunt j quod rapta per pira- 

« ^^* ^^s erant reliqua , quse interventu nfd iHic 

j^^^i/' emerunt» nam&eofdempiratasillicvidebant^ 
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ic Don potuifle nifi k piracis efle omnia > intel* 
ligebant 9 & marchas eafdem agnofcebant 
in ciftis omnibus. Notet judex de horum 
mercatorum mala fide 9 qui in jus hic vocati 
eas marchas, indices dominorum > curabant 
( & deprehenfi funt in opere ) abradi > atque 
deleri. f Qui probationes fubtraheret adver* W#w«/t 
fario, tenetur ftellionatus. Ergo dolum ad-^^y:^*!,^ 
miferit. ^ Iniquam fe oftendit cauflam fo- g iel f 
vere^ &c. ^Sed & odiofa eft Zenonis illaj^/- ^^ 
conftitutiO) iniqua^ contrajusnaturalc,con- f^l^^t/' 
tra jus gentium i auferens alteri dominium : Nofi. iU' 
tc itaque reftringenda 9 quantum fieri poteft: ^^ ^*^ 
& itaque toUenda femper omnifous > &c. » A t l^^^pf^ 
nec ea tenet , nifi mukis concurrentibus. £t fm/sl^ 
multse funt ad eandem limitationes. ^ lUaeft ^ (^""^' 
controverfa» quac de privilegio legis (ut lo- ^*"-^' *^'* 
quitur Panormitanus) fpeciaTiflimo pro Impe* 
ratore>nec extendendo ad Regem Francias. £t 
ego iftam limitationem dicam contra Regem 
Barbarix: quinihilaccipit, tenetve hujus lu- 
ftinianici juris, l quicquid> in Turcico Im^^^^^If* 
perio fummam efte hujus luftinianici Codicis o^]^ j^ 
venerationem & autoritatem in judiciis^ dicant. ie. rei. en 
In aliis Regibus nihil eft ejufmodi : quorum ^'«»^'* 
necfuntinferiorajurajuribus Imperatoris^ fx» 
piflimeetiamfuntfuperiora. Nonaffero, qux 
leceptiora tamen adferri alia plura poflent. nolo 
enim in re apertalaborarediucius. Et non tamen 
omictodicere^quod^etfiemerintifti de domo 
publica» eiiam ^miniftris publicis>nonhinc 
fequitur propterea ^ emptum de fifco efle* 
Sic emptum illic ( ut ipfi narranr mercatores) 
promoreejus r^ni > qui fit > ut Rex emat 
omnia^ &de r^e emantur veluti per raediam 
brevem maaum » & per quemdam inter* 

£ X ventum 
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jsUw. vencum ejus > omnia. ^ A t vero fifcus vendere 
7.c0iv/:5t.habet rem ut fuatn fimpliciter ^ non ex certa 
^Tm/' ^^"^* > fi emptor debet ftatim fecunis effc. 
r#«/. Etiam illa fifci venditio debet effe confeda per 
procuratorem fpecialiter ad id deputatum : ut 
Alexanderin refponfis deciarat. tanmm abeft^ 
ut generaiis illa imaginariaque vendendi ratiofit 
fads. Hasc (a£ta y & probata oportuit : quae nec 
finda 9 nec allegata funt \ mercatoribus. £t iioc 
lic ceffat) quixl falfocreditur advocatis adver* 
fariis folidum fundamentum k venditione fifcali* 
utitidemconduditMenochiusadidem ftinda* 
mentum in cafu refponfi fui fibiobjeftum. £go 
in cafu noftro infuper addiderim » oftendi pira« 
tis iocum oportunilfimum navigationibus pro* 
pinquiflimum Hifpanicis> habitamm mercato^ 
jribus Anglids % ubi praedas fuas pofiint fuis di- 
ftrahere> fi jusiftudconftituimr fifccUlius ter* 
rar. Hoccinepromercamra? 
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De EiiSto Regis , ligante ignorAntes. 

FUit olim quieftio > an capta per ducem ho* 
ftium y poftquam foedus ferierant PrincipeSf 
de (|uo tamen nefcierunt duces > fada illa eflent 
capientium. £t fuit eadem > nec multo ante 
dstatem hanc noftram agitata iterum quaeftia 
a oin.%. £t nunc agitur eadem. * Dixi autem ego > ca* 
49 jm. *r.pi iUa non potuiffe> necefteAa hoftium capi* 
*^' entium. £t videtur nunc nobis ilia vacare quo- 
que ex eo quaeftio : cum apertum videatur 
edi&um Regis : quo edi<Sto eft vetitum > agi 
quidquam cum Hifpano hoftiliter poft Apri« 

lis 



{ 
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lisdiemxziv. &pofteum diemfecuuhaeceft 
pradatio > quas nunc venic in judidum» Ec 

Suanquam alleget adverfa pars ignorantiam e^ 
idti valde verifimilem > abfens binc longiffi- 
mo mari : tamen & abfque edido & per o* 
mnem ignorantiam idem videtur juris ttare k 
fupradioanoftradifputatione) &necefficasea* 
dem reftituendorum captorum. ^ Nam etfifo-b Nmkts. 
let dici y quod obliget lex poft menfes duos : fj^ ^ 
& itaque jus pofitivum impune ( ut pulchre eft|||.^/.^^ 
inBurchardicisDamafi) ignoretur per mcnksdgcMfiu 
duos. ^ Nihilominuseftarbicrii judidsreshaec^^'^* 
Quando lez indpiat obUgare« ^Etprocertopo^c^^^, 
fiiit Princeps obligare ignorantes » excepto pec- r.ui .227. 
cato > exceptapoena. ^Etiam voluit obligare^^^A 
ignorantes > dum notavic diem > poft quem ^^f^ ^ ij. 
obligarentur hichomines. utfic eftcommunisz«^.r.t. 
opinio. Loquimur extra pcenam nunc. f ad'j^^J^''* 
quam ignorantes nec obligantur per verba fta- ^ /^^' '^ 
tuti prasgnantia^ &amp]a> nam hxc fint ma-ft. Nm» 
gis reftringqnda. Sdentia fuperveniens h^^^}'^ 
dum > non facit ad pcenam. Sdentia vel^'^^^^ 
praefumpta ex fiima > non fufiidt ad pcenam c^f. 30. ' 
vd praefenti inloco famac Scientiaabfentijj^*'}* 
omnino non nocet in dvilibus. Alia fimilia q*^^\ ^ 
apud Interpretes • qux vacant in controverfia cmKL^M 
noftra omnia : cum Regis Edidum clarum j^i*Zsk 
videturdetempore> item deignorantibus, ci-f crli^ 
viliter obligandis. Potuit Rex hoc ftatuere m/. ^* 
non poft menfes > verumetiamftatim. ^utno-3i9* 
viflSmeMenochiustradit : qui prolixe^ &di*f^^,^ 
ftin&e difceptationem hanc habet de tempore ^(4/: 1 8t. 
intraquodlexfubditosobliget. Quacftionobis 
illa fupereft diffidlior > quomodo & edidti & 
federis verba capienda hic fint > qua& de ca* 
ptis poft eam diem volunt raiionem reddi« 

E 3 Ad 
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Ad hasc verba foderis initi nuper cum Hifpano^ 

eundutn eft nam folutior fic in edido volun* 

^ ur'^*^' ^*^ Regis. ^ Acque verba ifta forte (ignificant 3 

^^[^^^'utficrefpondendum in jure, & juftificandum 

€•»/: X. de his capcionibus fecutis . ut fic Decius & Rui- 

nus capiunt capiculum inter Genuenfes ficSa- 

vonenles : quo Savonenfes teneri dicuntuty 

racionem facere Genua& : id enim efie y teneri 

judicium fubirc Genux. £t vero quid aliud 

1 /n. jTo. efle id poteft verbi ? » Reddere rationem cft 

rii d4 conferre accepta & data > non reliquorumfola 

iMd.& exolutioy quas nulla fint. Verbahacc omnino 

^ non videntur condemnare. ^ Racio hic fic 

1 11 jfA*. ^^^^^ & difcreta infpedio , ac juftificatio aftus 

D€H4.7* gefti. ut ficapud alios. Quae difcrecio fignifi* 

on/. 70. cct arbitrium boni viri. Et ratio fit > quac non 

{'^iexJ. ^"*t exftirpari fedkum. ^ Eciam tradunc, quod 

i. deiit refpondert j fit comparerc j non fit folvere. 

^*'^//-iir "**^^i*>^Theologi aaillud, Ve omniT^erbe atiofo 

^jeg^fJ^ti^^M rationtm^ quodprofedononidemcum 

^. o. altero fic > ite malediSli ^ (ed culpofum dilcu- 

Mi^HiA* tiendum. " Etiam verba articulorum pacis & 

plura fint y & obfcuriora 9 fi hoc volebant ut 

prsedas confedas poft eam diem omnino refti* 

tuerentuf • Atque ad articulos confidero ^o 

tres hic cafus : primum in geftis ante illam 

diem y fecundum in geftis poft diem conchi« 

fxpacis, tertium ingeftisintra duo haec tem- 

pora. Et in primo video omnia pracdacoribus 

tuta^ infecundo omnia intuta> intertio (qui 

noftercafus) incerta omnia« Sic articuli ju- 

bent) poftpacem conclufam abftineri ab omni 

praeda : qui cafus fecundus. Sicjubent) nibil 

practendi ex ance geftis : qui cafus primus. 

Qupd fi certius idem non eft ( 8c non eft ^ ni(i 

fruftraeft) cum duorum altero» utique cxmti* 

neatj 
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neat 9 quod dixi 9 incertum ; & quod verba 
( ut dizi ) ipfii fignificant. At vero fi cafiis bic 
in incerto verfatur • etiaro erit Judicis videre > 
quid oporteat de reftitutione conftitui. ° Nam <> V- '• 
etfi mandet Princeps immutari > quicquid ^ cTdiM. 
certo tempore fuit attentatum , de attentatione 
id intelligitur injufta tantum. £t fi hicjudex 
igitur vioerit de j uftitia fadi > id non revocibi* 
tur fbatim. Confiderabit Judeic : nomine qui« 
dem publico^ at fiimptu privato, & ad utili* 
tatem privatam gefta haec. Etiam & quod pro 
venia belli fic gerendi confequenda hAi fint 
fumptus. Ut par.haec non fit caufla illi, de 
qua dixi in principio » dixifle me alibi. £t 
privatis hifire volet procul dubio Princeps mi- 
nus intercipere » quam publicis omnino fuis. 
Ignorantes Edidum nolet forte ipoliare frudu 
iaborum y &c fiimptuum« Neque enim igno- 
rantes ligavit ^ nifi poft diem pacis. Prooet 9 
ui dicit Legatos ignorantes ab illis verbis > ut 
e fadtis poft diem illam vi^efimam quartam 
reddaturratia Notatur quidem dies in illis ^ 
etiamobligatioconftituitur» fedcujusrei? Hic 
captio eft. Recldendas rationis > inquit lex : 
noninquit> reddeddas rei. Non obligandi funt 
ignorantes ultra , quam obligati fu nt* De igno- • 
rantia fit videndum > fi non ut afteAata y culpo* 
fii^ &c PNam etfi ignorantes nec lig^nturp ^eds. 
regulariter» tamen &uint cafus plures , cum '•^- 3^ 
obligantur. ^ Prout ex contrario $ ftatuti dif- q ^^^ 
pofitio non ligat eos, qui funt in probabili igno* ^*"'^ "• 
rantia« £t hasc faciunt me dubitare in ifta qux- 
ftione cum verbis articulorum pacis. 
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Ca ?UT XVIL 

De yariis qudftionihus dd CUriJf. I. C. 

^ob. Taiknm. 

r\ Uasris k me > vir Claril&me % ut refpoa- 

^^deam verbo unoquid (it juris inauasAioni- 

bus 9 quas mihi proponis^ non do(^iori> fed 

« ^f#.ftOccupacominus» ''Reipondeo^ receptiffimam 

^declnnit ^^ opiuiouem 9 ne pomc Judex in cauffis crimi* 

MfnicL * nalibus relaxare reum fidej uilbribus. £t opinio 

de sfh. eft certiflima in gravioribus. Quicouid cum 

y/503. SuareiiocontradicatMenochius. l>Quigrtve 

d» eJii} ' (cclus admiferunt, ii non relaxantur * uc ipfa in« 

mr. quiclex* etfieademfacicarbicriijudicis) quod 

c /. 1. d€ oam fic crimen grave.^Qupd fi iervusquoque ca» 

^•^ ''**''• picalicrimine poftulacus poceft faciiHacioniper* 

micti : id ad vincula percinet $ quibos abiolvi 

fic ilie pofiic perfacifdacionem» non carceribus 

a Dm^r. liberari. ^ Vincula k carcere cuftodiave mul- 

^^fi' cumdifierunc : inquic ifthic Duarenus. Ecil- 

rm. €. a. j^j vinculorum 9 ut in ca fervus conjidatur 9 

& ex eis audiacur caufam dicere > fpeciale in 

c arr.$.{ervo eft. ^uc alii exeademlegenotant. Male 

i>*f-4^ inhisMenochiusinfultatAngelo. ^Nihilcon- 

TTlc. cluditin gravioribus lex alia $ quas non inopes 

de0ff. 'fidejuflbrum, nec in cuftodia retinet : at ex* 

plicabitur per fu pradidla. £t hasc ad qusftio- 

nemprimam : &quidemopinorfufius9quam 

vdlebas. Ad fecundam de fignificatione eo* 

rum verborum, VMuros ofcram 9 quacinarci« 

g Rdmff. culis padi habencur brevius : * dare operam efle 

t f^. d'i ftudere 9 nici 9 & procurare. ^ Pulchre ad 

k^Lua ^^•illud^ DafentoperamCanfules^ Saluftius, 

Cfiii. ficpermicti poceftalem maxiiQam. Uc icaque 

nos 
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nos adfirmire poffimus > promicti hic k Regi- 
buscuram maximam y non folum magnam per 
nacuram focietatis : cui ifte contradus foede* 
nim adfinis $ parfqu^ eft. > Qui promittit , fe i t^n.f. 
curaturum » is bona fide faceredebet > quantum ^ ^*/-'^ 
in fe eft. curare debet cum inftantia maxima , 
nec interpdlatus^ ^ Princeps eciam per arcna ^ ^^-f • 
hoc facere debet, Sic ad fecundam. Ad tcr- ^ ^*' ^ 
dam audi Imolam : ^ Cancludc » ^ptoi fi abtu \ im$j,^ 
mut^in cMUy indubiiamefpoterit pofiea cfiminaU^ ^ f^* 
tefouufofe. Sed &glo(ram audi : ^ siin ci>fVf{^'^/ ^ 
caoffa ebiinuit aSof > planwn efi , iS in fublicis qmsi$^ 
CfimmAue cmftai > fecundum omnes. £t quseftio ^* ^^* 
hxctertiapericulo vacat> fi additur» adlumjJX'^^* 
&obtentumciviliterpro re fiimiliari^ non ad 
pcenam. ut cum gloua explicant omnes. In 
quacftione quarta » fi nams Hollandus> patre 
nic poft naturalixato > teneatur quafi futxlitus 
hic 9 nec p<^t fe tueri per literas m a k^qu £ 
Hollandorum inprxdafa&a contra Hifpanos. 
refpondeo , non pofle. nam & hapc civilitas i 
fic quaefita hic k patre > tranfi t in filios. " Et fic ^ ^'^ 
Bartolus quidem j cum ifta ouasftio contihge- miSuif. 
ret ex h&o. £t Bartolum alii iequuntur.Tranfit Rmi* u 
jure noftro ad fiiios > etiamfi de eis non fit^^'^^^^* 
fa&a mentio in literis naturalixationis paternas. 
ut iidem docent. ® Etiam i cum necdum con- J ^*^^ 
fenferit filius. quod Baldus j quicquid contra- Z|^' 
dicanthic alii. Hollandum hunc teneri certe 
propter fuum ipfius domicilium : ^quod facitp o^e. 
quem fubdicummagis^ quam aut contraftus > ^J^^'j^;^ 
aut delidum. Domicilium eft potiflimum mK >; i 
cum jurifdidione paffiva. Qu}nra qux&io ^ ntm i$mf, 
fi Brukus non depofita pecunia , in quam^** 
eft damnatus , poffit admitci ad appellatio^ 
oem : quodnegatpiratis£di£bumRc^is:isau- 

E 5 tem 
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tem paupertatem obtendit. Quis probet patt« 
2.>!J pcrtatem ? Ipfe Brukus. ^ Male Caftrcnfis non 
%s* ff . 14. hoc onus daret Bruko. Sed Gt pauper. an cz- 
i^- cufatur? ' Luat in corpus. utfic eft r^ula in 
\^flii^\ convento ex maleficio > ncc poenam folvere 
MMrr. B«^ potente. &ficpra&icatur :'&Dene. utaitBal- 
f9^. f M dus. Sic vacat hic^ fi diceretur ^ ^ ab eo 9 cui 
ixau n?'? probare incumbit 9 fe pauperem efle > non exi- 
4$c9nmu gi plenam probationem : cum hoc impoflibile 
24/.^.4.quodammodoforet> utpote implicam n^ati* 
tiidf!^* vam ; & itaque fufficerc vocem » & famam 
cm/. 177. vicinorum : & juramentum fu£Scereyiri re« 
tUmch '^f^^^^ ' ^* Quamquam nec talis ifte vir. 
dt «rKf ' ' ^^ caufla criminis non eflet 9 excufiiri poflec 
7«> »• 33* iiie ab hoc depofito propter paupertatem- 

C A P U T XVIII. 

r^ LegMo dgente pro fihditis 

SJEpe obj edum hoc eft » quod Legatus agere 
nequeat cauflas fubditorum Kegis fui. 
L^^Cdi • Etiam efle viliflimum ad lites ofiicium procu- 
i«.f M /f. ratoris. quod tamen Legatum non deceat. ^ Le- 
^^'^ gatum neque alienis> neque propriis negotiis 
b A M. ^^ interponere dcbere. At nos y quod onus di« 
mi/. di catur quidem munus procuratoris ab Accurfio ^ 
/cr^^ 6c aliis. ^Etiam, quod fit viliflimum & infii* 
^^jh"^ raiflimum (ut quidam loquuntur) oflicium. 
:BMrt!c.d$ Sed & lex videtur id dicere in procuratore ad 
deemrh. negotia» nonadlices. Etiam&aliisincafibus 
^/"'^ noniHudeftccrte. ^ Quid ? quod procuratorem 
r.30. efle Principis , eft digoitas? Et Principis ta- 
d s^it. bellio eft in dignitate , etfi fit vilis alias perfona 
i^f' 4«^- *" tabellio. 
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tabcUio. * Quicquid injungicur k Principe^ *^^'* 
cftdignitas: Nott nobilem legem , inquitAn-i^^. 
dreasde Bamlo ^Etiam in procuratoribusfi^^^^i»* 
dotJlitj, qui Schabeant Coltegium , convicium ^'"O*** 
falfum eft. ^ Quid , non Legati funt nuncii ? f ^ /^^.' ^* 
^Legati non funt mandatarii? Etiam Lega-h K^rck. 
tus hic non aliter (iingitur ofHcio procura- '• ^X- '• ' 
toris, quam quilibet facit vel fummus Prin- 
cepsi dando procuratorem , non ipfe veni-if.^o.^^ 
endo injudicium^ ^ £t in hoc non mubumtVikiU. 
cfSdo occupatur : itaque hoc poflit Legatus. 
Et poteft procuratorem dare ante etiam li« 
tem conteftatam : qui non habet ullo modo 
accedere ad tribunalia : &qui hanc habet po- k p^* 
teftatem non fadtus dominus per contefta-y<W. 
rionem. Quid haec objiciuntur procurato- 1*^]^'^* 
ri ampliffimi mandati ? Peticur mandatum ? s*i. ^tmir. 
k Non cogitur oftendere. At de jure ego o- ^o. ^*. 
ftendo : ^ quia tenetur Princeps defendere, ]^ '* ^* 
curare fuos , & res fuorum. Ergo & Lcga* m^iy 
tus fic tqneatur fubditos curare Principis, ScdittiMi. 
res fubditorum Principis fui. namgcritLega-*j[]^^^^ 
tus perfonam Principis fui. ^ Etiam oftendi/ j^\ 'f^^ 
in libris meis de Legationibus j & alii me fe- n d^. u 
cuti in eodem opcre oftenderunt, &ha5cpri-*^ y^^ 
vata efle procurationis Legatorum* " Etiam ^. j; yjl 
Legatus poffit velut quilibet hic in deFen- #4^^f m. 
fionc , etiam rerum , ctiam judicialiter in- "JJ ^* 
cervenire: hic maximC) cum ncmo eft, qui)[|^. 
defendat cauftam fubditorum fui Principis. « /. t.^. 
^ Et ad agendum contra fpoliatorem ( cootra-^^J^^ 
fpoliatores Hifpanorum funt cauflas ^^f^o-^o.3«/! 
mnes) hic tituluS) Ke liceat poiiniioribus fa^msr^. 
tfoctmum lii^antibus frafiare ^ Vel aBiwes /»^^^'* 
fetfamfefte. Ceftat ^lter^Dealims^ionejudiciimu^ji^^p^^ 
umdi catiffa ^fiFii.Namceflathicdoltts:ubiveIc/. t;. «, 

inter- *'• 
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iotervenire Legatus debet: vel finere intenreiti^ 

rapcari ame ora CvIsl ks fubdicorum Principis 

fui: quse res&plurimumpertinent ad Princi* 

pem: cujus & incereil plurimum haberefub* 

f JiM-^ditos locupletes. ^ Lq^tus poteft de da* 

dMiniiM ninisy deparacis ad injunam^ pro pupilla po* 

S^^ilteft eigpenri. Deque damnis> injunis acce- 

skm. ptis hic agicur fuorum > veluci pupiUorum > 

hominum abfentium { qui & minus valenc 

propcer abfentiam ^ quam pupilli. De cufto« 

dia rerum fi agitur> canco eit juftius» Lega* 

g iAj. i$ tum intervenire. ^ Nam quid prohibet ^ L^* 

/w^* tum publico munere fungi ^ & a&orem CQm>* 

tXirth. diac caufla ia pofleffione rerumeflc? '^quam* 

xMiM.u qiiam & eft tradicum t de provindalibus L^* 

IS!^ \i.x^zt!gi\xi\e^m tituUs^ &:illief ubifcriptum« 

#V^ u. ne mi fe immifceant vdalienis» vd propriis« 

Derefidenciariis iftis liberis 9 ac magnis 9 leges 

tjlh. u non loquuntur: ^qui nec nifi nunc nuper funC 



^^••/^cognici. Sunc fane pleraque (ut efip dizi alibi 

iM^£' ^ aub^ue ) illorum provincialium Legacorom» 

ti. ' ochiscommuniamagnis. at dirediveficfint^ 

nom coadive. Ifti Tegibus fubditoram 9 qui«' 

bus illi jprovindales % non coguntur. ooH 

Prindpi (ubfunt fuo : & eidem uni reddere ha* 

bent rationem geibeomnis lcgationis. Ih 

cauflisfifci Regis fui (utejufmoaihic tra&aca 

femel) incerveniet L^tus > non dubium. 

^itlnlt:^^'"^ quilibet poteft profequi cauflam fifci. 

^ihiu.^^^^^ oc luec fit caufla Prindpis propriai 

AC^.i Hoc modo & poflit Legatus aocufare homi- 

nem piracicas > exercicas in fubditos fui Re- 

ttDD./.gis: ecfi iidem cum piratis tranfegerint (& 

^snM ^ fiiit quaeftio) fupor crimine^ &piratas 

97«cM. 3*. ^iviliter condemnarint. " Sdlicet quilibec 

fr.34. fubditt)rum> qui non tranfegeric» hoc poffit, 

& 
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& auflfa haec (it ctiam propria Prindpis per 
con venta i n foedere. 



C A P UT XIX. 

De magi/lratus culfa puniendd. 

Dlcitur, ^quodculpanonprsefumitur» ni*^ ^^ 
fi probetun Ett auodprobtre eam habeti i.cm/:&^ 
qui allegatf cltram oc certam. quin potius^^v^*^ 
ad evitandam fufpicionem culpac > pnefumi* 
cur quis fecifle, quod alius verifimiUter face* 
ret. ^Et in Qfficialibus quidem fpedaliter pras* h Emg. 
fumitur diligentia. Prasuimuntur Offidale^di- ^r* ^ 
ligenter » & fideliter foum offidum exercuifle. ^^U^!^ 
Lex praefumit pro Qfficialibus : £c eis hvct. 6t%.7)ie. 
Contraeos fcrupuldfa omnis rqidtur inquifi- t.€i$f.%^ 
tio. Hascverafunt. ^Sedeft &illudadverfiim^]TJJ^ 
eis 9 quod imo ipfi Officiales probare hiU>ent > 14. 
sefta redein offido. Non tfi ntcfffi fvfilU fro^ c A/;. /• 
ban f fideft^es , fro tutare datos p ctm accipie- cm.rt 
kamtn^ idHuos non fuffe. nam ftibatioexiiendadt 
dlabhisy piortm officii fiiii froT^idere > tu ^fil* '^ 
locaYeretur: inquitlex. £t Do&oresinquiunt^ 
fic efle^ quoniam officiales probare habent^ 
gefta re^e in offido y quac ad officium ipfo* 
rum fpe&ant. Aut fi quid offidale illic dicas 
efle in pupillo ^qui fibi curare non potuit y idem 
in peremna Lufitanorum nave dices magis : 

3uas fub manum Officialis reda<^a cavere fibi 
e idoneis cuftodibus nonpotuit. Hoc de cu« 
ftodibusnon idoneis objicitur Viceadmirallio* 
Aut fi etiam vis cum aliis DoAoribus commu- 
niter^ onus ejus probationis incumbere' ma« 
giftradbus> quoniam ex pra^fenti tempore> cum 

appa- 
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apparent iidejuflbres non idonei » praefiiman- 
tur nec fuifle idonei tempore dationis : eciam 
hoc valdefaciccontranollrumoflicialem : cu* 
dMMik/jus cuftodes non Aint reDerti idonei fane. <^£t 
^p^^f' fic refpondecur adfupradiaam.illamgeneraleta 
t^gic.fe, praefumpcioncm pro ofliciahbusi ut procedat, 
de rei jn. C\ cx ad vcrfo non fit alu fpecialis. ^ Dico nunc 
'^Jlrum ^^ cuftodibus, quod culpa ipforum t qui cufto* 
'^ x^^i^.dire debuerunt , prasfumicur eciam forcuictts 
ioi^r. 361. cafus incerveniffe. Ipfis mcumbic & proba- 
^*- ^ tio cafus fortuici : cum ipfi raiione omdi fui 
jS^c^r^. debeant cuftodiam habere : £c in quocunque 
i t9»r cuftode fic eft. ^ £t in quocunque ofliciali» 
rMewck ^^^J^do aliquid eftfa<^umcontranaturam offi- 
d. r-Tjr. cii. ^ Culpam qucx)ue leviffimam praeftat cu* 
{ /^/•A ftos : ideftexa&iflimamdiligemiam inpraeca- 
^ ^' vendo. Hanc probare debet > qui dicit prac- 
tJfieJ. I. ftitam y quia nec reperitur communiter tanta 
€§n/: 50. diligencia : ^ nec abfque diflicultate vitatur ca 
^'V '• culpa, « Officiales autem publicos etiam crga 
Mene^h. pnvatos laefos tenen proleviffima etiam culpa 
118^ Rif. civilitcr imo & procafu y quem culpa prascedit > 
pinz* adhuc Icges traduot & interpretes* de ^aliia 
h Ofk. teneri negligentia» quas parti nocet^ ^ideft* 
€onf. ^40. etiam de minima. ' Cuftodes tenentur de ro- 

€•^"111. ^^"^ • tenentur de fuga ; tenencur de damno 
j/^ori^. datoabaliis. autprobent^ nullamefleipforum 
H^. culpam. Autnoftrihi cuftodesprobent, quo- 
j^^^^^modo abfque ulla ipforum culpa pulfi de cu- 
r.5t^i. ftodia 9 & pofleflione navis flnt ab Hollandis. 
wck.c9nf. Nulla narratur pugna, £t defenfio fuiflet fa* 
^'/^. ^ciiima eo loci, ubi iidem HoUandi > negotio 
•f. pr. nullo * fadii paulo ante capti vi fuerant. A ut (1 
^. /• ai* ulla fefta fuit vis : non Viceadmirallius pro 
1i^]\^^^' officio (\xoy proiniuria fada fuis > pro injuria 
fihifadbi^ ultus Hollandos fuiflet ? Non excufa- 

tur 



HisPAK« Advocat* LiB. I. 79 

tiir) fi didc^ (e ulcifd non potuiffe. fi imo a 
vidno oppido 9 unde & capti Hollandi prius 
fuerant > aliundeque ex vidnia fatis auxilii Iia- 
bere potuerit. ™ Qujb Interpretes de officia- m Mf. 
lium potentia : item quod per (blas literas^ qui- ^*(r* ':<• 
bus credendum fit ^ omdalium , & parendum, lluusr.* 
obtinerevaleatauxiliaofficialis. Quid? necpo- 
tuit umquam accufare hos violentos ? " non ca-- n Ahck, 
ret (crupulo fodetatis occultasf qui manifefto^^^/ssT- 
facinoridefiitobviare. ^ Particeps eft > aut fau-o ai^ l 
tor criminis , qui negligit punire. Dices rem ^lj^ 
abfurdiffimam f fidices> ViceadmiraIliumnonc7/«fcj^r 
k fuis audivifie de vi ifta > non ab aliis. Suos cum «^^ dar. 
ifto filentio poneres in aperto dolo. ^ Et vero $ -^p^^' 
jpfi cuftodes quandoque furantur. Unde & aic de off,%. 
oatyra : Quis cvftoMct ipfos cuftodes i ^ Quorum vi^.^^ 
dein negligentia noceret domino , non dolus "'^^* ^* 
folum. Ec igitur, fi non vi aperta irruerunt^/; ^^1* 
in navim ^ fed clam irrepferunt Hollandi ^tvpfSnd 
noftem 9 magna fuit negligentia cuftodum,^'/''*?^ 

M^ ^t/A«A#y7oir ^vAaMKtf ^f fv%%i. ^ C\\X\ non ^^^Fuh.L%\ 

cerunt) quod facere omnes innavibus folent: mand^ 
certe folent & debent facere cuftodes omnes ^ & ' ^^^^ 
maximequihujusfuntgeneris, cujusfunt no-^^'*^.J* 
ftri^ ad haec ipraarcenda prasdatoria impenden- , 
cia pofiti. f Uolus vero arguitur in his > qui f b^w^. 
omittunt fecere , quod facere ex officio debent : ^*"^ '^^* 
quodque alii facere confveverunt. Et regula J^e„Ci*i 
h«c tenet > five fciunt » five fcire debent, fe "i- i7r- 
faoere oportere. ^ Nan pa/ejl «jtTe p^jfcw/ excu* fg^^**^^* 
/^£9 > j? lufus o\es comedit', (7 pa/bn" nefcH^ in- 1 c.ii/f^ 
quit lex > >&/i pott/l ; " & notat neceffitatem reg. ;«. 
pracdfam, & remotionem potentise. Inquit,^'^;?* 
fi^cfr. utfitratio> quoniam ncfcientia ejus , u /^/i /: 
quod fciri debet 9 didtur afFedata. & itaque gmUus. 
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^jr. P^o fcicntia habctur. ^ Probatur nc^Iigefitia 
m/. xoi. varie : & cum quis tenetur ad fa<3um certumy 

limitatum tempore & loco, eoipfo, quodfa- 

dum illud non eft. Et in tali feao nos verfit* 
iD«cif.ft. mun * Negligentia cuftodum vclut dolus. 
*^ ♦5'*NegIigcntia ipfius Viccadmirallii probatur , 
^t%^hcs\ qui difcedens non reliquitalium , qui bcnc cui- 
Cepk. d. ftodiret. ^ Etiam dolus probatur qus > qui 
iuinBeb ^^^ f^^^^» V^^ facercdebct: qui rcmcdiadc- 
f#ff/TiVbita nonadhibuit. Quis non notet hic & cofto- 
40^. des , & ViceadmiraQium ? ^ Is non cxcufa- 
*^;J'j*-j^-bitur, etfi folitam in rebus hujusgenerisprx. 
I. ^jjjflpg^ diligentiarn ; erat cnim hic pcriculum 

majus folito k praefentibus pra&datoribus , £c 

manifcftariis. 
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De ndvi AnglUs , ai TurcMS froficu 

fcentecummefcibusalHfy ti iwnnuiUfubere 

trnnematio. 

SI haec apud nos quacftio agitaretur 9 ego ad« 
vocatus hic Hifpanorum ordinarius» aut 
pro Hifpanis difputaremj aut filerem pro vc* 
ritate. Sed cxaminatur controverfia in Hi- 
fpania : ubi k mc fcriptum apparere aliquod 
promeis Anglis» non ut mihi iodccorum iane> 
livc contra Mditenfes hoc fit % five contra Sar- 
dos. quando & pro iifdem Anglis fcripfit com* 
mendadtias in Hifpaniam litcras L^atus hic 
Hifpanicus, nobiliffimus^ fplendidiffimus > & 
reliquoomnivirtutumgencrc iniignis, Petrus 
dcCuniga. Navis igitur Anglica> onufta aliic 
mercibus pluribus » 6c aUquanto pttlvcrc tor«* 

mcn« 
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meiitariof &:fiinili|Ntuculoipparatu^ profici- 
icens Conftancinopolimt captaeft k Sardis^ 
&Melicenfibus. £t Angli nunc conqueruntur 
injuriam* £t me rogant 9 an conquerantur 
jure? £eoautemf protenuitatemeajperpen* 
Gs omnibus diligenter y primum cemebam 9 
damare imo contra Anglos viderijura omnia» 
civilia f canonica i gendum ^ contradfcuum. 
£cce«9 dvilia : * Jf d Batbmcum itansfmndi t /. i.t.^ 

beaifacultatim f neguftusijuidmcauffay autufus^J^ ^ 
commerci^Um. Nemo alieniienis batbaris hricasy 
fcuta^ afcusy fagittas yfpaihas ^gladios y \el al^ 
terius cujufcun^ue generis arma audeat Ipenundate : 
tmlla froffus iifdem tela 9 nihil penitus ferri » yelfa* 
Sijamj Ipeladhuc infetliy ab aliquo diftrahatur* 
Pernicfofum namaue I^mano Imperio 9 & proditioru 
froximum eftyharoaros , quos indigere coft\enit > telis 
eosy ut l^alidiores reddamur 9 inftruere. Si quis autem 
aSfUod armorum genus quarumcunque nationum 
harbarisalienigeniscomrapietatis noftne interdiSta 
ubicunque Vet^iderit: bona ejus uniVerfa protinusji^ 
fco addiciy ipfum auoque capitalem pmnamfubire ^^-^^^ 
cernimus. <> £c uc funt alias lcges dviles fane > & i./,. c\ 2« 
interpretes earum; vecantes hacc fieri>quas nunc tommerj. 
abanglisfaftaproponuncur. Nam, Turcaseffc^j^'^^;^ 
barbaros> nemo ncga vcric Chriftianus* ^ Uoiie eWjGsif. 
aptidgral^es\ifosharbariexiftmantury4fuiChriftia- ude fs. 

nM Ugis nonfum: inquit Alciatus. ^£t funt iidem f^J^^ ^ 
Turcas omni alia ratione barbari. & funt barba- 49 fs.pi 
n ilienigenas 9 de quibus repetunt legcs 9 id eft, u. 
nec fubditi impcrio.nam & funt barbari quidam \^^^ 
fubditi. £tficigiturjus civile. quod & gentium ^^ 
dici hodie poiTc videtur > & habet rationem /»/?• M. 
communem |entibus omnibus Chriftianis 9 ^j^* ^ 
quod indigere nbbis expediat Turcas^ oon J;^/ 

F reddi 
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te. 6. ti.reddi validiores. At jus canonicum: ^ Ha ^* 

^^^^^fundam animos ocwpaVitfaya cupiditas^ ut qui 

i.i!nrdv.i^i^tnuf nomine Chriftiano y Saracenis arma ^ 

€$mm. fo.firrum ^ ligrtamina iefirant gakarum : ^paresy 

aut etiam fuperiares in malitiafiantiUis ) dumai 

impugnandos OmftianoSy arma eis^fS necejjariafub^ 

miniftrant. Suntetiam quipro cupiditate fua in ga- 

leis f ^ piraticis Saracenorum naVibvs regimen , & 

QuramguUrrtationisexetceant. Tales igitur ab Ec* 

ckfialiica communtone pracifos > C9 excommunica^ 

tionifubje^os , rerum fuarum per Principes Catho^ 

licos prCpatione mul^ari ^^ Capieniium fieri feryos 

cenfemus. Sed & hxC) & alia alibi ejufdem juris: 

lExcommtmicamusy C9> anathemati^amus illosfalfos 

& impios Chriftianos, fui contra ipfum Chriftum y iS 

poputum Chriftianum Saracenis arma^ tSc. £c non 

dubium>h9sc & de.Turcisintelligi.Etiam Sa- 

f P^trijf.faceni funt Turcx : ^Saraceru bis conditionibus 

1li$m!* I^^i^ ftttttmam Turcis reliauerunt t ut Mahumeti 

fe^am^reliBa idololatriayfufciperent: Saracerumtm-- 

quefacris initiaremur. Quodigentebarbara i c^ ifo« 

minandi aVtdiftima haud difficuker impetrattmeft. 

Quid fecutorum Pontificum dico aliasconfti* 

tutiones : Hae deque Turcis y deque haereticis 

exprimunt. £t fic jus Canonicum per racionet 

certecatholicas: fi nuUum decet Chriftianorum» 

auxilio efle hoftibus Chrifti. & hasc bellica ier« 

readTurcasy nihilfitaiiud, quam illos arma- 

re in patriam coromifnem Chriftianorudi > in 

fratres n^^ros Chriftianos omnes^ in ipfum 

totlb. !• on^^iu'^ noftrum caput Chriftum. At jus item 

f*;«. i#A gentium adverfari Anglis videatur. ^Ut ipfe 

2i. ego videor confirmafle, dum in hbrisdejure 

beliicontendolate# non fuifle licitum Hanfia- 

ticis> ferre ad Hifpanos commeatum > & quod 

in bello ufui effe folet^ quum Anglis Hifpani 

hoftes 
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"noftcserant.atqueillicitaconcludo: iiuody ^ 
tcmffo Anglis dixi > idm dico ^ coruta ^ngUs , C^ 
ciffir J alios 9 ^t num > htUo durante inttt Cafaron 
& Ttifcam 9 commoda beUo ad Turcam ferrent. 
Qmd tibificri nan Vts > aUefi ne feceris. ^ Qva re- h ^. sK 
gula efi natura : acperfeSlum diVtna , humandwe ^- JJ^I'' 
l^is documentum. Etqux hic obtinetregulaf^liM. /y.' 
ubideprsecepto tenentur alii) non facere hocDefiW. s. 
idem AngUs. « ut fic regulaexponitur. Tencn* ^^^y^l* 
turalii non facere hocidemAnglisi &Angii^^^^^;,/^ 
tenenturnonfacere hoc idem aliis* Ecce idemi Umvmt, 
probes > & per leges conrra<flus pacis > ac con - '•"/• ♦• 
fbederationiscum Hifpano fadas : ^ Itm ^tptod ^IIC\\ 
neutra pr^eftabitf nec prsflariper a&quosfuosVafat^ k An. 
losJubditoSy incolaf^e confemiet^auxiUtm^fa^Porm f'<*f*^^* 
VelconJUitm , direSle > nec per indireBum > cm^ 
sneatumy infifummabelUca, munitiones "telaU^ 
quod)ris atiud 9 ad beUtm confaT^endtim hoftibus j 
ttumicis ac rebeUibus aherius partis , cujvjcunque 
generisfint > tam inVadentibus regna > patrias ac do* 
fninia aUerius > ^uamfe fubtrahenttbus ab ebedien- 
tiay^ dominio alterius. Et necfubditi^ incoUYcy 
tujufcunque fint natiorns > atn quaUtatis , filfe pra^ 
Uoctu intercurfus > ^ cmmercii > fi^e aUo quocun^ 
que quaffto colore pojftm eorundem Principtm j aut 
aUcujuseofumhoflesulUt ratione jiAfarey commea- 
itm y ama > ttutchinas 9 bombardas > in^rumenta 
beUogertndo apta > aUofpe beUicos apparatus fubmi^ 
tnfirare. ut qui comra fecerint y fciant , infe potnis 
acerbiffimis animail^erfrm iri : ut infoedifragos > ac 
feditiofos folet animaiMtti. Ucique videcur clara 
lex hujus contrafhis concra hos Anglos^ Nam> 
Turcos eife Hifpanicis > itaque & Sardis hoftes> 
&c Melitenfibus > pro certo habetur. ElTe Tur* 
cis bellum cum Csefarci cognato Hifpanit & in 
adbsercntibusHifpaninominato difertis verbis 

F % articuli 
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articuli pacis xxx i v. icaque inclufoadeun* 

%jfik ude ^^^ ^^^ Hifpano tra&atum pads y etiatn cer- 

jtLbiLi a. cum eft. 1 £(Te Chriftianis omntbus bellum cum 

Turcis>etiam egorcripfifleviclearalibi. Etiam 

noto 9 quod Hifpanus eft in auxiliis Casfaris. 

&agir C8efardenisterriscumTurca> inquas 

cftjus fucceffionis Hifpano : ut hujus quoque (ic 

interfit, il as non eripi fuas familias. & propterca 

videacurquoqueTurcanuncishoftis efley qui 

pacnas invadat terras Hifpani. Atque hxcqui« 

demurgebantmevalde> utcontrahos Anglos 

refponderem : qui vetitas undique res ferrenc 

Turcis , undique hoftibus Hifpanorum. 6c 

mCtm.L { "^ quodfcribitComen(is)mercatores fsepe in 

«^- ^^hoc delinquunt. Casterum examinatis> quac 

^ "*"' pro Anglis pofTunt adduci, contrariis fupradi- 

dis non obftantibus ^ qux vere non obftant^ 

rcfpondeo> videri mihi> eile pro Anglis jus: 

&heri eis injuriamk Sardis» oc Meliten(ibus« 

Atque de mercibus aliis ^ quas funt muito ma« 

hc 'Rai ^*"^^ ?^^^^ extra prohibitas fupradidas, cen- 
5^/J./ jifeo necdubiumefTejus Anglorum. "Cumres 
Cdi licitx &illicitxnonfuntejufdem> fed diver* 
Msmt.fmn. forum : licitas non confifcantur propter illici- 
tas. etiam nec confifcantur iicitas^ etfi utras- 
que pertinent ad unumveftorem. uthascma- 
gisplacetopinioCynO) Baldo> Salyceto. Jfta 
m 'Bsr. i. eft Veritas j air Baldus. ^Eftyeritasy ait etiam 
zi.difn- Bartolus. &ad Bartolum idem notat Alexanden 
iJjriW ^& idem poft alios Felynus. ^Et nec eftdu- 
^Ux. bium> quin fichasc communis opiniO) (i do- 
pfWjr. r. jnini licitarum non fciverintdeillicitis. 'Sci- 
^^ licct ignorans deliquit : ut inhacipfa quacftio- 
q DicU. ne fcribit Ripa : & quod in dubio praefumi- 
S\f^\^^' tur ignorantia,&c. Irrationabilceft%utlidtum 

19.81. fts. ^^^ 
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debeat confiicati propter illicitum : cum (epi« 
ratorum feparata hc raiio. ut eftapud Baldum. 
Irrationabile ) odio alterius alterumprsegrava- 
ri : ut habet Salycetus. Et funt hx rationes 

feneralesj ac ubique probatse. Etitaquepro- 
ata fit opinio per communem quoque confue* 
tudinem : de qua eft apudClarum. quiScmi* 
tiorem dicit hanc opinionem , & ideo tenen^ 
dam. Etloquitur Clarus eo cafu etiam cum 
dominus licitarum fcivit de illidtis. Neque 
vero quod de ignorante loquuntur alii y id fit 
intelligendum de nefcio^fed de non focio.Alio- 
quin longe nimis deferetur illa di£ta Bartolo i 
cc aliis veritas de non confifcandis licitis propter 
illicita) licet utraque pertinerent ad vedtorem 
unum. Atque Baldus fane fic interpretatur id 
verbi » dum fic fcribit > ilua alterius erant > non 
€onfifcari$ nijiitle aber ejfet confccitis delicii Imo 
ficcommuniter: ihiod omnes confifcantttr % fi)^e 
fimipfius fartantis yihe alterius i modo fit Jciens , 
tf CONSENTIEKS: ut Clarus redtat. 
Et non fatis eft id viffe y nifi & confcnferit : 
f Confentaneus Cut eft alicubi) fuerit. * Et vero rc. (5«^» 
etiam confcius fic eft qui conjtinftus in delin- de msUf* 
quendo eft alteri. Agentes & (vox ait vulgi^ ^ -^'j- ^\ 
confentientes paripoenapuniuntur. non inquit ^^ J^^^* 
vox de fcientibus. Etiam cafus quidam funt ^ dt ark. 
cum identianocet dclidti : in quibus ifte nofter ^fs* 
cafus non legitur.ut apparet ex Menochio , illos 
cafus. recenicnte. Ergo nec fit in illis cafus ifte. 
" ut fic folent noftri difputare. Sed & oftendant ^,„/:^%. 
adverfariideuIIaAnglorum^quidomini licita- ^j.kninl 
rum eranty fcientia hic illicitarum: & cafum »•^•»/9^ 
hunc elfe ex illis y ubi fola fdentia nocet. Et ^ j^ ^ 
ita ad merces lidtas concludo audenter. ^ Nam l^gcm. 40 
quod Imola putct > legcs loqucntes de fraudato fnhiUM. 

F ^ in 
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in mercibus munibus ve<%igali j 8c fancientes 
de immunibus non incidentibusfimulincom- 
miflfum y non huc pertinere multum ad merces 
illicitas> & licitas junAim vedas» ut codem 
modo non incidant (imul licitas in commiflum^ 
quemadmodum argumentantur Dodtores : id 
ego Imolse non aliter diluerim fane, quam 
quod Do Aores alii omnes contrarium credu nt» 
acponunt. £t alix tamen rationes> quasdixi> 
& dicunt ilii > probant <iuoque receptam opi* 
nionem. 

Sed moveor jam fecundb , & generaliter ct- 

iam pro dldtis mercibus illicitis. Nam capti 

Angli funt in itinere^ cum necdum pervene* 

runt ad locum > quem ( ut Cynus loquitur^ exi^ 

rcnon potuiifent, dcitaqucnccfmtrcsincau* 

fa confifcationis. quoniam redire poterant > & 

poenitere. ut idem docet ad mcrces illicitas» Po- 

terant nec Conftantinopoli vcndere. aut quis 

li^ ^8 *' coegiflet eos vendere ? ^ Et quidem ad fu pradi- 

H^in ^as leges contrarias ita Suarczius doAiflimus in 

pcftepera pari cafu huic noftro, pro navi Genuen{ium> 

fiUta^Co^ quae itidem ibat in terrasSaraccnorum cum ar- 

Unim ' m^^» & ^liis vetitis rebus : 6c capiebatur in itinc- 

I/9J* re. ^f ([uis \tnixAa\t ^ inquit lex : £n > adhim po- 

fcitconfummatum. A^um confummatum & 

aliac leges defiderant: ut eft apud Suarezium* 

^ ^"'f;''^Sic&communisopinioeftinjure,ad ftatutum 

/r. •3^/3? ^^ tritico non exportando, aut qua re alia , cxtra 

nu. s> c territorium 9 ut tum obtineat ftatutum > & fta- 

r/ ^H^i ^^^^ poena , cum exporcata res eft ^ non cum cx- 

q^^ixfia* Por^^^"'" 5 & eft in via. Et nec obftet , fi ad hoc 

7.nji. 8. idem ftamtum confuctudo contraria opinioni 

Interpretumjurisobjicitur. Etenim& proban- 

da forct confuetudo y dc qua tcftantibus DoAo* 

ribus nec creditur : certc nifi pro locis corum^ in 

quibus 
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quibus de gunt ^ atque dstatibus. Et vero (ic i pfe 
cautus Clznxsyapud NOs sndiJlinSefer\aMym de^ 
fnhen/i in itinere punianm. Etiam nec infcrct 
quidquam confuetudo illa ad cafum noftrum. 
Nam confuetudines fadi funt , itaque nec reci- 
piuntextenfionem autloci^aut perfonse^aut ca* 
fus.&itaque probanda fit in illa ipfa fpecie cafus^ 
qui venit incontrover(iam« Qux omnia jam 
vulgata* Moveo nuncargumentumtertium ex 
wdem Saarezio^ quod fint Angli excufandi, 
etiam quia pulvis ille , & cxtcra ejus gencris 
portabantur pro ufu navis. Sic Suarezius in 
cafu fuo Genuenfium ^ quod lex ipfos non tene- 
ret qui pro ufu navis portarent ^ qux portari ve- 
tita alias. » Licet prohibitum fit exportare tri- « ^^ '• 
ticum 9 non de eo tamen intelligitur prohibitio, ^^' ^ 
quod quis portat pro fuo ufu. ut haec itid^m cimt,'^. 
communis opinio in jure e(t. quicquid idemft^'?**'^^ 
Clarus addat y fervari oppofitum apud fuos. 
Cui obfervantias & nunc k nobis rcfponfum pro 
cafu eft noftro. Quid tum fi aliquid amplius 
fuifle videatur pul veris > &fimilium. quamad 
ufum navis videri parata poflint ? Imo inquam p 

Eradia y qux contingere poterant navi > non 
abentiftbic tamexquifitam menfuram. Pro 
ufu 9 qui timeripotuit > acceptura eftlargiter» 
prudenterque : utfupereflenteadcm, nonde- 
eflent. Ne quis etiam illud regcrat , quod nec 
guftus caufla permittit lex ferri quidquam ad 
barbaros > nec cotem quidcm. Nam id ncc 
fiebat hic in cafu noftro > ubi pro ufu jiavis por- 
tabatur. Nequeillaratioguftustcnctinhis» de 
quibus eft noftra quaeftio. ^ Hlic ratio eft , rie |, ^;^^^ 
illefti frugibus barbari» quas guftaflent, vcr^der. i. ' 
tercnt in nos arma. At hic ratio eft , nc ju- <^ ^^jfp* 

F + ventur-,^- 

srh.fZf, Tiraq. dijnd» m re,€XigJim,^t^ 
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ventur barbari contranos in bello, Atqui ja« 

Umri^^ vamen effc nullum ab exiguo potelt * Nam » 

V.& ^^'^ <lu^ ^i^ic l^x* proculdubio exufu jurii 

frequenti plura generis ejufdem (ingulari appd* 

latione voluic iignificare. Etiam confidera t 

quod non hi hodieTurcx ^ qui ante annos anip 

plius trecentos crant y cum Canonicx illx leges 

cderentur , ignari , inopes iftarum omnium re» 

rum. Tum potuit ratio ea gufhis aptari cciam in 

hisrcbusi qux , velinperpuGllaquantitatcad 

cosdelatX) eofdem docere potuiffent i quanti 

rcs eflent > & quomodo compararentun Va« 

canthasccumTurcisnunc : utomncsfanqin« 

i Sirac. tcUigunt} ^ctfi non confiderarit hxc Straccht 

^'*^^"tamen, qui contrarium fcribit , fcd & hoc ili 

' terminis legis« Etiam addo , quod vcndera 

A ngli pocerant licitCi fi quid fuperfuifler corum» 

• dsrj. qixx ferebantur pro ufu navis. ^ Ut fic de his » 

"^elTX^^^ ufus tantum fui caufla comparari poflunt » 

/rfrf^rt.refponfumcfl, eadem & vcndipoflci fimox 

&rs^ di nec ufus eorum (it. Quarto movcor in eandcm 

J^^si. ^Jrf^^nfioncm y f quod ea vetitorum veAio non 

f liiAVJir. quidem per fe talis fit > fed quia cooperari vi- 

tmf.^x. deatur malo^ quod efl: ad Turcarum auxi- 

^^^' liitm : qux cooperatio , quoniam fit hic k 

rcmotis> non modo crimcnaliud nonhabeatf 

fednecpariatirregularitatem : ut ita nec irre* 

gularis nt > qui rcmotam caufam prsebet homi* 

cidio. £t in terminis ita rcfponmm cft \. vifo 

judicii clari 9 eruditionts cgregix ^ ac pictatis : 

itcm a Navarrot qui virumUlum laudat) rc- 

rponfumcftt cum^ quitriremes fabricatTur« 

cis ) prxbere contra Chriftianos pugnandi cauf- 

fam valde rcmotam : In triremibtts fcrvire Tur- 

cis 9 contra Chriftianos belligcrantibus > illtid 

fitimmediate coopcrari malo > dc notatum lcge 

Cationiau 



j 



HrsPAN. ADvecAT. Lib. L Sp 

Canonica. ArmaportareadTurcas» neciicica 
immediacum^ nec ica malum : ut poft alios iidem 
iftidiftinguunr.Quid?NonhabentTurcx hodie 
varia in vicem bella ? & ad porcas urbis ? & cum 
Perfis ? A c vero ifta ferre ad Turcas^ qux concra 
Tuccas verilimilius finc fucura inufu^ noneft 
veticum. ' NuUus enim dubicac > licere juva« g MAUm 
re infideles contra infideles. uc inquic Navar- ^ i^ ^*« 
ruS) aliufque dodiifimus Hifpanus» Molina. ^^,''*,^^ 
Chriftiani poflunc Turcis militare concra nonNm^. 
Chriftianos : aic Navarrus : & quod licice^V-»-^* 
juvamus eofdem concra Turcas alios. Sic|^^^^^^ 
valdelongequeremota eftcaufla) fi Turca hi^uw/ 
nunc ucerecur concra Chriftianos : qui & re--*'*;?'*** 
mocior eft Chriftianis illinc $ ubi erat > auc^^^^'* 
futura erat navis ifta : ab Hifpanicii eft il* fukfir. 
linc remotiffimus. £t ifto in cafu poceft de»^*'**'» 
fendi illorum opinio y qui dicebant > non in- 
curripoenas) fi non animo impugnandi Chri* 
ftianosvehancurhaec quod 6c verba Canoni* 
cxlegisfignifi^ant : & adfiruit modo diAum 
de cooperacione^ ctfi mentem qufdem legis 
aliam teneant communicer. Noneftmagis> ac 
magis difcedendum k verbis- : fed ad haec re- 
deundum eft magis y acque magis. Tanco 
magisdefendi illaopiniopoteftf amica licerae> 
incafu noftro: quumprasaliis mercibus> illi* 
dca quas dicuntur alia 9 nihil fint fcre. noo 
nihil eorum fit > & adjedamencum veriu& 
b £c adjedamentum non eftconfiderabile» ^^^J^^\ 
noceat> ut deftruac nacuram principalis. Atcen* ji/Mfcik* 
dicui quod eft principale » & prodeft : non» quod ^ 
eftacceftbrium&nocec. Dicohicpulvereni,ad« 
jedramentum y dicb ferrum. 6c hoc y eciam eam 
ob caudam* quia fueric velucfaburra ftabiliendae 
navi iblcmnicer impoficum. Tanco magis 

F s defcndi 
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defendi opinio illa poteft in cafunoilro^ quanto 
& ipfis Hifpanicis vendere voluerunt Angli : & 
deflinata alio erant omnia ^ quo & portare lice- 
bat. Scilicet de non malo animo roercatorum 
lic apparet : propter quem tamen) k portatione 
rerum vetitarum colledum^ fic obligantur por- 
tantes pcenis. In his fpecialiter vetitis prxfumi* 
tur (ajunt) malus ille animus« ^Sed tamen 
d. c 6. non eft ( ait Navarrus ) hxc juris prxfumptio 9 

7tim 17 &d^j^^^* Quidfiruftidhxcportent, quinon 
ntim.17. pyjgjjty^^i^j^p Ethos excufari Navarrus cen- 

fet. Quid ni idem cenfemus nos pro iftis mer* 

catoribus > qui certe putarint 9 non hxc vetita 

proufii, proadje&amentoinfahurram» inte« 

nuifiima quantitate > ftitura ufui verifimilius 

contra alios Turcas. Etiam lidta ad Turcos 

ierri per placita Reginx Elifabethx. Has pa« 

trias leges norunt A ngli > quas (equuntur : alias; 

& canonicas illas non norunt > qux exulani 

etiam ex Anglia. £x Anglia autem 9 an ubi« 

k Ffiig. que? ^ Certe fcribunt noftri Dodtores fimplici- 

dMi.cJtiQ^^ dviles illas pulchras legesj quasfupra al« 

C9mmi. iggaYinius. Hon fcrvari.' Etficigiturquartum 

fuit ar^mentum y quod y ubi oflenditur noa 

malusilleanimus : Ergohos mercatores non 

teneant ilias poenx. Eft quintum argumen* 

tum , itidem de Suarezio . qui ( ut monui ) 

fcripfitin cafu, h\iic noftropari : & is dicit, 

quod excufantur femper > qui ifta portant > pro- 

l»fr./. X. fefli modo fint apud offidalem. 1 Et id ex Bar- 

S-1*/''' ^^'^- S^^ °^*" ^^^^^ profeffi hxc funt apud 
c«i?/ offidalem : & per pladta Elilabcthx poiuint 
hxc quocunque portari ^ dum non ad hpftes 
regni Anglix. Qux inviAa ratio eft. Nam 
quod Navarrus diceret , nec per Principem 
pofle liberari fuos ab illaLege Pontificis, aut 

Concilii ' 
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Concilii : illud verum (itin illis Principibus> qui 
fe non efTe fupremos agnofcunr. Nos dicimus 
in Principe fupremo > quod dePontifice Navar- 
rus : pofiTe Principem fupremum liberare fuos 
ab ea fege > quas nec teneat aliter ^ quam quia 
prxcepto Pontificis omnes obedire teneantur: 
utdcaliisautorlbusNavarrushabet. ^ Etglof- m d d. 
fographus» Innocentius^ Hofticnfis> Ancha-^-J-^'* 
ranuS) Fel ynus fic tradunt de poteftatc hic Pon- ** 
tificis & jScclcfias. At vero Rex Anglias > 
Rexniincmagnse Britannias nonferet) fe aut 
per Melitenfes > aut per alios adigi fub leges cu- 
julquam alterius. £t intereft pacis publicas > 
nihil ejufmodi audiri. ^ SapientiflSme in arti- n jfrt.j^ 
culis paciS) nec ex parte quidem RegisHifpa* 
nixauditurinamicis ejusRomanus Pontifex; 
qui alibi omitti non folet* Dicite » an Galli 
ferent , fub leges illas fe adigi? num Veneti? 
Etdehisnegantnoftri illi| qui fcribunt^ leges 
fupradidas non obfervari. "^ Sed & nec a Pifa- ^ f^^^^^-^ 
niS) nec k Genuenfibus fcrvatas leges has alii Ji/^^gf 
notant. Eft crimen hoc ( ut ait Ancharanus 
&Zabarellas) ecclcfiafticum. Rex Angliasi 
Rex magnas Britannix videbit » fummus Eccle- 
fiafticorumque arbiter in regnis fuis. ^ Et qui- p jfUx. 
dem jure etiam Canonico id tantum Pontifex ^ ^'' ^ 
voluit oftendere Principibus , quse poena eflct ^^'J^^'^ ' 
imponendaprohoccriminc : atipfi Principes * 
hanc deberent imponerc. Hxc & ad leges 
Ca:farumrefpondemus> quacobligant fubditos 
Casfarum , non alios > non fubditos Regis ma- 
gnx Britanniac. E^ funt hasc certifiima ad o- 
mnes > fivc Canonicas > fivc leges civiles. 
Etiam nec loquuntur eo cafu leges > cum aliquid 
minimum vetitum por^atur ( ut in cafu noftro ) 
cumpcrmifllspluhmis. Ad rationem illarum 

lcgum^ 
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legum 9 & ad noflram difpucarionem librorum 
de jurebelli, quasjushatxmcgencium> &qux 
tenent forciter cundos , ica refpondemus : e* 
vinci iUinc nihil aliud ^ quam uc poflinc alii , & 
Melicenfes hxc impedire : non cciam uc poflint 
punire vel in perfonis > vel in rebus^ hos j qui fa- 
cere vefle videncur concra iftud jus gencium. 
Nec enim jus gencium deli£ta punic , nifi con* 
q 3if/.i. fummaca. ^ Cum enim delidum non confum* 
€9mf. 294. macum habecur pro confummaco i non fic id fe- 
cundum nacuram j qux in concrarium fe habet> 
fedfic fecundum'fidt\pnem) quse eft quacdam 
•J^'*'5'improprictas. rEt itaquenec paticurjusna- 
turale, ucprovulnere^ exquomorsnonfequi- 
tur> pcena imponacur morcis. atquefiimponi- 
tur» fitcontumelia quxdam juris gencium. ut 
habec Alexander. Etiam in caufa ilia Hanfeaci*» 
corum prsemonici illi antea per raciones erant: 
& cantum ad cempus fufpendere commercium 
rogaci fueomt : quod hic Anglis fufpendere- 
tur in 9scernum^ per aecernum fcilicec bellum 
Hifpanorum cum Turcis. Eciam illa erant 
folum propcerresbello uciles. hic de omnibus 
agicur in quaeftione noftra. Ad legem vero 
concradus & pacificacionis cum HifpanoT) re« 
ipondemus > hoftium nomine non incelligen- 
dos illic Turcas y quamvis didum fit de ho- 
fiibus cujfifcunque generis. Nam y quse fint 
gcnera ilIa.hoilium , eciam ibibem eft expli- 
catum ; tam m^adentium regna alterius 9 quam 
fubtrahentium fe ab alteuuc Uomituo, Non lo- 
quirurlex fcederiseo cafu> cumalterPrinceps 
invaderet regna tercii r cum gererec bellum 
offenfivum. Sapiencer! nedefenfio, utplu* 
rimum jufta 9 ac favorabilis ^ conjungerecur 
offenfioni> fa^peinjuftaS) faepius infavorabili« 

Et 
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Et ne ficret etiam in poteftate alterius , infis- 
xendo bellum > turbare ita commercia » rem 
ftvorabiUffimam. Et non invadunt nunc 
Turci bello Hifpanicos. Non intelligic dc 
Turcis inquam lex fiaederis : nuamvis vide^ 
antur Hifpanici Turds atcmi hoftes. f NonJ'»^-**. 
funt enim proprie bi pddtm hofies : cum***'^ 
quibus bdlum non eft : quibus bdlum de- 
cremm non cft. ut ut jura hoftium cum iif- 
dem fint quxdam. * Qiod cft habitu tale,t isf.u, 
non eft proprie talc j fed quod a<ftu «ft tale.^5.j<^ 
Et Hifpani non funt z6tn hoftes nunc Tur-*|,^^ 
ds. " Qu5)d verbum pofitum eft aduali-tNMr{.it«rf. 
ter ad unum , non debet capi habitualiter ad»-*»/»^ 
alterum , & cenferi poficum diffbrmiter. 
Sed verbum hc^es , hic pofitum in l^e foe- 
deris , liquido notat hoftes aaualiter , ititO' 
daues regna alcerius fcederati , fhkrahentes 
fe k dominio alterutrius. Etiam nec illud 
eft dicendum , quod Rex nofter magnae 
BritanniK voluerit , cum seterna Hifpano- 
rum hoftilitate » turbare commercia fuis 
fubditis maxima , & in setemum. Dura 
hsec fi>ret fervitus. dura interprecatio , nec 
admitcenda. Interpretatione non «qua utri- 
que parti. nam Rex nofter magnx Britaa- 
nis non habet hoftes setemos. habet cum 
Turcis commerciorum jura. * At illa in-« ^r^ 
teipretatio tenenda eft , & rcftringendo »*7j.JA- 
£c cxtendendo , qus fervat sequalitatemtfMift.117. 
onerum , & aqualiter confulit utrique con- "!i*^ 
trahenti , & minus pratjudicialis eft alteri.J^/,/J 
Ut hsec plura funt , 6c vulgata apud no-i/Mi,«A; 
ftros Doaores , & certiffima. Qupd vero 
videtur , efle Hifpanicis a^lualiter nunc 
bellum cum Turcis : cum hi gerant 
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bellutn cum Caefare, cognato, &adharente 
J^»*?^fe".»«» & adterras Hifpani patrias: 
fiicilw fit ifthic refponfio. & quod Caefar ipfe 
Turcis hoc beUum , quod geritur per annos 

j^^K^^quodjusCaifarisadRegemnonattingit : y& 
13. quacrespnvataeft, cognatioadpublicumcerte 
non pertingit Et nihil ifthic valet nominatio 
Cacfans m adhoeremibus Hifpani. nam pro cer- 
to res ea feria non eft , fed formula qusedam vul- 
gans ceremoniae, & conteftationis bencvolen- 
oae. Quid ? ut iidem fere omnes nominentur 
utrinque adhacrentes , & non fit hsec formula 
l-T^ J?r5™°'"«- 'Qb in bello non adh«feruat, 
^ ^} jurc nec poffunt in adhaerentibus nomina' 
n. ht Caefar Hifpano non adhaefit in bello, 
quod mter Anglos geftum , & Hifpanos eft 
ut Jta cum Caefare jura amidtise femper fer- 
vatafueruntEhfabethaebeUodurante. &idem 
JnnftS^A p° ^^'^«^«"tibus nominatus etiam 
inoftroeftRege. PraetereanominatiilIiadh«- 
rentes, qui nec nominarunt ipfi fe, nec ratam 
habuere nominationem de ipfw faaam per con- 
?;!rif ?M • r T «^''^««ntur ipfiarticulis fce- 

S.mTP?-^ u?"°^'*^ "^*" obligantur. Et 

j^idemdemihabitioncficrefpondet Angelus, 

&certiffimijuriseft. Minus eft nihao7quSd 

deternspatnisHi/paniinfcrtur. nam cdest«- 

nenonfunt, de quibus beUum Carfari eft oSi 

^JZ IS'S^.^?"°?'"'^x^^<'°g*"n)emqueunt 

::^M«.?^^5^.™^^^^^^ HUpani, 

b Dj:>./.^H««c^"°tmpofleffioncHifpani, necindo^ 

*./-«.^m'nio. bfiona p^trisvix dicuntur filii bona, 

rfi a^S?SfX!f- ^'^"i"^' QSpdtandemde 
* V- *• Sfh "^ rif^^ » quae habet I^anus in exer, 
^jn.n. atibus Caefaris, iic tollitur, quod, « qui au- 
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xiiiatur in bello » eft quidem in bello > fed ipfe 
nongcritbellum. Et fic refponfum contrariis^ 
omnibus eft. & adfirmatum eft jus mercato- ^.^^.yff^^ 
rum : ^ pro quibus & in dubio judicandum iiMntlC. 
cft. mf.^f^ 



Caput XXL 
r^ jure eivili senendo in dppeUdtionim 

bus ajudkc jfdmiralliuuH. 

QUasftio eft > fi in judicibus appeIIationis« 
CumappellaturkjudiceAdmirallitatis» ette 
debeant hi quoque y qui jus Anglicum profi* 
tentur commune : an foli fint dandi illi> qui 
jus Anglicum profitentur civile. Ut fic ego 
jura hacc duo diftinguo. non appello alterum 
Anglicum> alterum autem Romanum. Nec 
enimin regnoprincipc aliud jus fit> quamre* 

5rni ipfius. t£t non proprie loquuntur» qui tCaceur. 
oquuntur aliter. Vidcbatur vero mihi pro di- '• c««<3Fw 
verfa parte effe , qubdcertumvidcripofEt, in-^'*'**' 
tendi oculos & ad commune jus in hac curia 
Admirallii , oportere. itaque & peritos ejus b jfic. u 
juris oportere in ea judicare. Atque movere ^^* ^. «y- 
videturvalde , quod jubetur juxta Admirallita- ^^^J*^ 
tis judicare ( ut literx loquuntur Regix ) fc- ^naTffn 
cundum jus nofifum. qua appellatione non ci- /^- P^^' 
vile , fed alterum certc commune Anglicum ^*!: *' 
intclligaturr ^ Ut fic ipfi difcrtc ad literas A n- "r 988.« . 
gliac Kegis tradunt Intcrpretcs juris civilis. af. ^'- 
Quid, quodufusquoqueftare crcditur > ut de"*^*'^V 
utroque juris pcritorum gcnerc adfumantur joi. *•* 
judices appcllationum hic proarbirrio ejus9^«"r.434* 
qui dare hos judiccs habct ? « Et in confuctudi- ^^3j'J; 

ne ^ 
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ne 9 quac credi ifta valet licerarutn regiarutn in- 
terprecativa 9 Aifficere» remelfadumitafuifle» 
iidero docent autores nofhri. Sed 6c confticu- 
riva confuecudo y & deftituciva hic obcendecur^ 
ubi pluries ica fit fadum y ut judices darencur 
etiam Profeflbres juris hujus communis. Haec 
ego prodationecogicabam ifta promifcua. £t 
his tamen > auc fimilibus non obftancibus , exi- 
flimo 9 nonalioshicdari oporcerejudices, quam 
qualis ipfe eft Judex AdmiraUicacis y Profeftbr 
juris Anglici civilis. Ecenim judices appella- 
tionis videre habent^ an primus judex judica- 
vit bene : quod dijudicandum eft ex eo jure^ 
fecundum quod habuit judicare : 6c hoc ucique 
eft y quod profitecur y id eft Anglicum civile* 
In qua vifione quid videre pofiint Profeftbres 
alcerius juris > ego non video > non viderit 
( opinor ) alius quiiquam. Qujd fi jus alcerum 
illud ftacueret concra t quam ftacutum eft civili f 
i GsUl. d Scmper vcra eft fummi viri fentenciar de non 
d4 fnif. reprehendenda definicione > quac fit ex feda de- 
finiencis confeda Sit igicur definicio judicis 
Admirallitatis confefta ex jure y quod profite» 
tur^ ideftiatis. £t hoc mibi primum eft ar^ 
gumentum : Judices appellacionis tales efle de- 
bent) oualis eftprimus Judex : fedprimusju« 
dex eft Profefiibr juris AngUci civilis. Ergo ju* 
dicesappellacionis efle debent Profeflores juris 
« ^'P** Anglici civilis. * Judex appellationis debet fer- 
^^xyjy^r^y quod fervavic Judex principalis. Appel- 
lationiscaufla eft naturascjufdem cum principa- 
f Wf . li. i Ec pro D E o ( ponam ipfa verba Oldradi ) 
'*"^. c!^ advcrtat Judex appellacionis : nonne debec 
Judex priorcm fencenciam injuftam tantum 
pronunciare , vel juftam ? Ergo in fecunda 
inftantia caufla eft » ficut fuic in prima. 

Quid 
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QuiJ illa vulgaria recitem ? Subrogatum efle 
ejusnaturx 9 in cujuslocum iubrogatur? Nam 
ludex appeUacionis (it veluti aiiquis fubrogatus. 
^Ubi&cceptumefljudicium» ibi finiri debet. g P< 
dchoneftiushoceft,&j.uriconrentaneum. Er *•<»/•/• 
go 9 &*quo jure cceptum eft. Quod fi adverfus 
baecomnia objicitur concrarius ufus > objedioni 
iftirefponfioaddeturftatim. Interimerit argu- 
mentum fecundum^ quod obfepienda femper 
fjt omnis via 9 qux ducat ad diverfas ejufdem 
cauflaB fententias. *»Unde celebre illud apud J '-.J^f^ 
nos eft> cauflarum non efle dividendam con» Jii^^^^* 
tinentiam : & partcm unam cauflx non ven* de mrb. * 
tilandamcoram judice uno> aliam coram alio.^/??' 
Et ratio illa quoque adfertur, ne in una atque ^y^J!^. 
eadem caufla diverfx proferantur fententias. 




tur numero impares > ut una praevalcat feni- 1^» reu 
pcr fententia. Et fic funthujus generis ^lw^jj^/.g / 
plura. At vero quis dubitet > diflcnfuros pe- ^^/le\i 
ritosjuris communis, &periros juris civiris?i«i*A 
J Eft nawralis hominum ad d^mtiendum facUitas J^^-^ 
"* Apertas, & inveteratas fimultates jam du-^//^/^. 
dum excrccnt inter fe jurifperiti ifti. Etiam decriui. 
jura illa diflentiunt , etiam. Aut . diflen- ^•i- *• 
tiuntjura, aut inteipretes jurium in caufla,^ ^^^^^ 
de qua modo illuftris Csefar ludex fecun- ded. ep. 
dum allegotionem noftram pronunciavit .•^''•/* 
nam fecundum Leguleios communes adqui- **^* 
ritur hofti res , quae capta pernodavit apud 
hoftem } fecundum jurifconiiiltos civiles noa 
aliter , quam fi perduAa quoque intra hoftis 
praefidia fuerit. Aut fi funt haw: jura concor- 
dia : etiam > quod judicatum erit ^ peritis 

G civilis 
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civiiis juris > idem & intelligemr judicatum 9t 

peritis juris communis. Eccur igitur hi con- 

vocentur, fatigentur fruftra » vel cum pcriculo 

potius) ut bene lata fententia convellatur per 

difcordias y aut malc lata etiam per difcoraias 

fii^di "^" emcndetur. " Fruftra fit pcr plura , quod 

•ff. ii. poteft fieriper pauciora. Male fit per difficilia % 

tnimand. quod potelt ficri pcr faciiia. Quae itaque aperit 

i«rifd. Y^^:^^ yj^j^ jjjj difcordiarum incommodis>ea non 

cftineunda. Atjungere Profeflbres horum ju- 
rium nunc eft ratio , quas viam aperit hisdifcor* 
diarum incommodis. Ergo ratio hxc non eft 
ineunda. Non per fe(Stas illas veterum noftro« 
rum^ Proculianorum > &Sabinianorum> per 
o HoK quas totum pene jus conturbatum fuilTe > ^ di- 
Mntrih.ii cit Juftinianus nofter> tanta potuit exfpe&ari 
difcordii > quanta per iftas civilium in Anglia 
poteft > atque communium. Scilicet noftris 
iUis fons unus^ &c principium unum : nobisy 
dcLeguleis iftisalterisfuntdiverfain eadem re 
principia, atque contraria. Vx partibus ifthic 
litigaturis fub judicibus variis> fub juribus di- 
fcordibus ! Ecquid tandem nifi ut exfpeftet ille 
contra fe fententiam > qui abftulit in inftantia 
prima favorabilem ? ille exfpeftet favorabi- 
lem , qui in prima contrariam retulit? Et hic 
mihi ufus idem objicietur folus > qui often- 
dat^ quemadmodum exea ratione incommo- 
dum iftud non confequatur ? £go autem au« 
diam, atquedifcam, fipotero, iftam praxin. 
at interea argumentum bonum vincit ita efte» 
ut diximus , de incommodo certo. Tertium 
eritargumentum, quod nec jus Angliae com* 
niune aptum fit > fecundum quod peregrinis 
jus dicatur. at fit aptius jus Anglise civile. 
Quid enim ad jus Anglix commune de his^ 

qui 
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qui func fbris ? Non eft in tUos volumas) noq 
eft poteftas » non eft oratiql Cedo oftendatur 
hujus juris lex I quasrei^ inliifpania (puta) 
geftxinter Gallum acltalum $ ponatformam : 
ut fi de iila re hic in Anglia inftituatur judi* 
cium f etiam judicetur ex ipfa lege AngUas. 
POrdinantiajudicii legis Anglia: fervabunturp L€f. 
in Anglia : decidentia petentur aliunde. Ut ^H^^^jl 
cft diiHndiorationis omnino naturaiis : utde^ j^J^ ' ' 
re judiceturexlegeloci) ubieageftaeft. ^BljaRmL^ 

fpondebat Antoninus : £c Augufti exemplo ^^nf!\l^ 
rejiciebat confulcores ad legem Rhodiam y per q /.' pe. 
quam nautica judicarcntur. Cum autem civi- ^•^^M^ 
li Juri in his praefertim nauticis , vcluti Juri 
cuidam gentium y fubjiciant fefe omnes y tx 
hoc etiam jure omnes bona cum pace judica- 
buntun ^ Etiam Gallus : Ut piurimum jmis r Fsh. 3 
gtntiumtfi^ juod jutii Hmani tfl. unumcommu-^*'^' '♦• 
nittfinOccidtnttmeptum. ^EtHifpanus: Eao-^^^^f"!* 
mnia > quafunt jurff gtntium 9 ftms fuifft tantum * '-^^-^^- 
jufu ciyilif y ftd pauHatim cttVifft , aut Vtlocittr 
iranfvolaffi ad ftliquas gtntts y ^c. Qux fafta 
cum civili RomaiiO cernimus : ' & aTli etiam c DwtU. 
tradunt. Aut ouis non ita ? Quis , ita eflc ) f^^f- ^^ 
noncernit? £tnnon aptum eft jus commune'*"'"*'"* 
Angliasexterisin caudis : certe nec in his apti 
judices Profeffores juris Anglix communis: 
apti vero cum fuo jure Profeffores juris An- 
glias civilis. Et ha:c ego pro datione hac non 
promifcua judicum faciendadiffercbam. Con- 
trariis autem fupra allatis refpondeo » & quiden) 
primo> quodnonfcquitur, ut fi atrendendum 
fic ad ftatuta regni, etiam& ProfeflTores juris 
communis fint admittendi judiccs in appella- 
tionibus k judice Admirallitatis« Scilicet ut 

C ^ primus 
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primus Judex quoquedebetadeaftatuca atten« 

dere ; & cft tamcn Profe(R)r juris dvilis ; ita 

& judices appellationum efTe poffint foli Pro« 

feflores juris civilis. £t haec refponfio fatisfa- 

cit etiam argumento fecundo. Quodcunque 

cnimfitillud noftwmjasin literis Rcgiis: quo- 

niam cjus adminifter eft pofitus Profcflbr juris 

civilis) certekfimilibus admioiftris nonfueric 

mf.&lifk. ifthic abeundum. Imo» quia e)us juris noftri 

cif^nfcir! adminifter eft pofitus Profefibr juris civilis > 

*• ^^f faris oftenditur , appellatione illa notatum iti- 

J,J/;^J^'dem juscivile, aut adminifter ineptus (quod 

Cafir. L ncfas dicere ) pofitus fit. £t quod Intcrprctes 

^0 16 i* "^^" divcrfatradjLint t indc cft, quoniam non 

«»/«! ir/ circumfcriptc ad judiccm loquuntun "Cum 

fd. te. nhi imo > vcrba capienda , ctiam pcrquam impro- 

*R«iif. prie, ex pcrfona illius 9 ad qucm fiunt, non 

i^di Jgnorarint. * Refcriptum ad Praefciaum Mc- 

mii.t€fl, diolaniintcUigitur, &c. Vci quia noftri Intcr- 

^^^"'** prctcs ncc intellcxcrunt > in Anglia nomine 

^ ^i/l^jVirysQWi\\% non communc fignificari » fedcivi- 

^jftefl. lc ipfum» quod nos dicimus. ^ Nam intelli'- 

^^u' guntccrtc, capiendavcrbacflefccundumcon- 

««m z6. ^ctudincm loci. Tcrtium non obftat argu- 

y Fanf. mentum. ^ quoniam probandum fit de illo 

*^^' at'* ufa inter utramque partem cxtrancam 9 cum 

^'i^ '* Hifpanis. Intcr alios afta > vd judicata ^ aliis 

/r^. Hi.nonnocere» ciamantle^cs^diftatratio. £tipfe 

-^wjr. ufus jeft ftridiffimas facuTtatis 9 non fc porrigens 

mmXz. fldperjfonasaliasy adcafusalioS) &c. Namcft 

z«o/i/ quidfacti. ^ftnonfitfaftumultra, quameft 

eonf. 268. fadtum. non fit ufus ultra y quam cft in ufu. E- 

a Rw. i.^^.> .&incaufl[ismatrimonialibusimmifcucrinc 

€Mfi^.' h ifti Legulei communcs^ in ceftamcntariis 1 

Futi. i,f. in Ecclefiaftids , in maritimis y in caetcris id 

^/^^;>/genus> quas tamcn civilium propriae habitae 

funr 
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funt rcmper : fed immifcuerinc fe , quia eranc 
illx cauflx Anglorum i erant de rebus Angl ix» 
erant de geftis in Anglia : num propterea ad 
has externorum fe proripient? Quid fi & per 
evalefcencem indies potentiam ftudioforum il- 
Uus juris communis (int illa h&^} ^Termini b Pnv. 
tamen antiqui tenendi funt ^^ 



Caput XXIL 
Ve pojfej^ione his non duferendd y yel mo^ 

Vcnia y ^uiem^e dkmtturres taftdi pa fha^ 
ioi, mjuectiam exiffisphain. 

Altlex : ^Mu/ier iuofmfaUnatumvbmaUfi^^ i.6.de 
cium data ^ C2f dcindc a tattumulii cxtcragcn^ ^^P^* 
tit cafta > & jmc cmmcrcii T^cndita j ac fcdcm'- 
fta^ in catffamjuam tccidit. Coucio autcmFir^ 
mo ccmurioni frctium cx fifio rcddcndum efi. Cu* 
jus legis argumento Do<H:ores plurimi > & quos 
vidi » omnes > fic tradunt y quod qui emunt b Cm^. 
rem Airtivam > vel viraptam ^ latrunculis , re- J^^mT. c. 
cuperent pretium \ dominis. <> Ca&poUa fic ait dgufuc. ' 
per illam legem & qui ad CxpolUm fccitad- f» f^f^- 
ditiones. c Ec fic Jafon : qui ad Cacpollam re. y^VrJl 
fert fe. Et fic Picus ( ut addit Menochius la- cnr. 
foni ) in fugitivo > qui potuifTet res exportare d Anch. 
cOf unde («^quodhabet Ancharanus) quihoc';?^^^^? 
idem m emente a praedonibus tradir 9 etiam & c x>iu. i. 
pro interefie ) & damno recuperando ) domi-^'. $• 
nas illas recuperkre non potuiflTct , Vcl non ita dc 2!!l?' 
facui : «Ahtdenon froxma fpc recuperationis^m. 4$ 
a^unt* ^Et fic Alciatus 9 quod iftud €riam-"'^««'>- 
fit valde dnuum 9 ex quo omnino dominus^*^,^ ^ 
non potuiuct eafdem res adbione aliqua i^/ir^rw.i^' 

G 3 latrun-^»^»* 
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iMewith. lacruiiculis confequi. 6 Et fic Menochius : qui 

l'^^lhz6. h<^fqu<J aliofque citat plures » etiam Thcologos. 

£c citac nultum in contrarium : uc conjicere 

^ ^^•'"^J-liceac, nec ullum cftc in contrarium. ^Ego 

2. Cde ^^^0 Pomacium y Bonifacium , & qui alius 

fHT.B^nif. huic cicacur ; item Mantuam & Straccham > 

^^ra qui & de piratis ipfis exprimit. " Eciam ^ cum 

7h!n.96' 9"^ rcdimit iibei-os homines a latrone , vel pi- 

Man. d^ntZy potefl redemptos reciocre pignori > donec 

^*Ar''' refolvaiur fibiprctium redemptionis* Et igi- 

navLf.x. ^^r certum fit , hoc nominc non movendam 

if. i8. * poficifionemhis^ qui w raptas de ipfis etiam 

i DecU. rapcoribus emerint. Et non huc contra adfc- 

ttm.iz' '^^"^ perplexa Covarruvioe difputatio. Nam 

imoinparcem fupradi<fbam allegat eum Meno- 

chius. Iccm de aAione negotiorum geftorum 

curbatille. &nonfequitur9 quod fi adtio nego- 

tiorum geftorum his redempcoribus negetur » 

etiam exceptio » & retentio denegecur« Fact* 

lius hasc enim tribuuntur. Non huc contra ad- 

feratur> quod loquitur lex depiratisgentisex« 

terae : & prasfens cafus fit de Anglis • qui de 

piracis A nglis redemerunc rapta Venetis. itaque 

X SHfnu nonredemcrint Anglideexteris. H Etiam nec 

'• ^*' Venecis fint Angli exteri. Ego enim refpon- 

debo , illud » quod ait y txtaa j contigiffe 

Jurifconfultoex fado : utpatetexcafufcripto, 

i.»'.i8^ &proprio adfumptohominisibi nomine. ^lta- 

de cinii. que ad cafum fpecifice non fit reftringenda ea 

W.c dcfinitio. Eciam ratio Do(5torum cft gene- 

^^"f- *•,'* ralis , quod non fic rcs recuperabilis > conclu- 

«.22./ i^.ditque generalicer&in nonextera^ : &often- 

» 9' c. dit > generalicer ilios intellexifTe didata fua ^ 

^f^^* non reftride ad cafum illum legis. Etiam 

ratio glofiacoris generalis , appofica legi > de 

utilitergeftonegotiodomini» procul dubio dc 

ipfa 
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jpfa huc recidit » quia facilis alias non fuiflet re* 
cuperatio. £t ratio plane militat in praefenti 
noftro cafu. ut judcx ^ '" cujus arbitrium eft m ?wt. 
hic 9 liquido cernit. Quid ^ quod Anchara- \ /^f* 
nusni praedonibus non extens pomt quseltio- rer.div. 
nem : & delinit , ut didum jam eft ? Verum 
age & hoc ipfum excutiamus de gente extera. 
" Sanc ait lex ^ Non dnblto , quin fotderati y Cf /i- " '• '• " 
im) mbhtxtaifim. Budasus autem contra ii- ^''^* 
dem exemplarium (ipfefatetur) legit > ex* 
/rrfii nonfint : ut (enfus confentaneus fit. quia 
cum foederatis non fit jus poftliminiii fit au* 
tem cum externis* ^ Caeterum & Gramma- o Front0% 
tici illi veteres docent , externum effc quem P^fi»** 
dicimusexteraegentiS) alienaeterras> ex alte- 
ra gente. P Et apud Virgilium : Si gemr txttr- £^'** 
tia pttitur dtgtntt Latinif ^ Omntm tijuidtm Jlt- **^' 
prutt^am > tpntlibtra noflrii Viffidtt, txternam 
rtor. ^ Et apud Ciceronem etiam de his fociis > ^ p'^- •'• 
qui & Rom. provinciae eflent, nationts eo^tf\*i^^^' 
M. 'Externi funt > qui non fubditi : alibi inn^j c^v. 
jure. ^Duo funt gcnera gentium ( inquit Bar- 9«' «'?• 
tolus) principaliter : populus Romanus > ^i^ilr.i. 
populi extranei. & ad hos idem citat didam 1e- 24. /$ 
gem. & in his recitat eos etiam , cum quibus ^^pf- 
pacem > etiamque foedus habemus. ' £t in ju- c j^i».tf^. 
realii) quifubditi, proforma Virgiliana^ imf 
V ^j/tiTffi/r Jc^e^aT^ OTcijV^Aiir. " In jurc funt ex- u /. j. de 
terni , qui cx alia funtprovincia, etfi non de^- -^'^^ 
alio fceptro. XxNdJWwA/J , tcrram cxtraneam u^p*^ 
(ic reddit vetus Novellam Intcrpres. A^tahtTrU 
ex aliofoiO) alienigena eft eidem. £t itaque 
( ut breve feciam ) duplex fit hujus vocabuli 
f]gnificatio« £t per utramque Vcnetus An- 
gloextcrnus cenfeatur. £xternus (inquam) 
iit » non modo cxtraneus. Scilicct plus ille 

G 4 videtur. 
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c dfhU* vidctur y quam iftc : * nam ifti relinaui in tcfta- 
red,inf. mcnto potcft^ ilH non potcft. Eit ille pcre* 
W/.r//.2igrinus 9 cft non civis, Non movet Budasi me 
ratioi nixafundamentoi^Ifo, quod extcrarum 
gentium nomine ilU intclligantur^ cum quibus 
eft juspoftliminiif non alii fccptrorum exter- 
norum. Imoverohiomnesfuntcxtcrni : etft 
y ^ih.u non cum omnibus eft poftliminium. ^ Cum 
«Vjw.M. illiscftpoftliminium externis> cum quibusa- 
'^ micitiam nullam habcmus. ut ipfc expofui alibi« 
Ergo fenfus confcntancus fupradidtae l^i fit^ 
ut fcederati quidcm liberi fint nobis externi ^ 
non tamcn tales , cum auibus fit poftliminium* 
£t fic Veneti Anglis ( ut dixi) externi. Ec 
quod Angli hic de Anglisresillas rcdemerinty 
non eis noccre habet in caufla» fi Vencto non 
nocerct > qui de An^Iis itidem ca redcmifiet. 
£t fit fatis > quod piratas fint externi Venetb 
iboliaro^ etfi non fint externi rcdcmptoribus^ 
Abfurdum cft 9 ut Vcncco tcneretur Anglus 
magis > quam Venctus. Latrunculos extcras 
gentis lex cenfet non a rcdemptore 9 de quo poft 
ncminit , fcd ab eo « cui rapta mulier niit^ 
%ix.c. nempe fifco, Vcrum & dc exteris imo redeme- 
''^"^* runt Angli , de Prxfedo TunetanQ. * Porro 
nechisnocet» quod^talialext dicateflc rem 
incivilem» nolle furtivas re^ift-ius reddcre> quam 
pretium fucrit folutum ^ dominis. Nam ea lex 
non proccdit 9 cum res empta de latrunculis ^ 
&piratisfuit. ut fic Csepolla » Menochius, aHi 
doccnt. Hoc in cafu ( inquit Menochius ) cef- 
fat fufpicto , quod fuerit emptor furti particepsi 
vcl fuerit negligens in perfcrutanda conditionc 
vendicoris. Quse dux funt confidcrationes le* 
;is iftius. De re autem nec dubia plus fatis* 
Ltvero indifbiafiiconclufionon movendashic 

poflei^ 



I 



HisPAN. Advocat. Lib. I. 105 

poflcffionis. qux nec ipfis moveri folct latroni- 
bus. * Euam cfl: poflTeflio rci furtivas , & vi ^^^*- 
pofleffae, etfi dominiumadquiriejus non pof- «jj^^^^^v^ 
fit. ncc cnim vetita cft poflcflio y ctfi vetftum rer.if.a4j. 
cft dominium. ^ Etiam non fit ullum poflcflb- * "^y* 
rium rccuperandae pro rc mobili , rapta » furti- 5]^*^ ^,'* 
va. ^Vcnctus amifit poflcflionem pcrpotcn-*-8.irf# ' 
tiam latronis, veluti per inundationcm. Pof- ^^Vt' 
fcflio & furto perditur. Et in mobiiibus pcrdi- 5*0^. 
ta narurali j perditur ctiam civilis. Ne quid ^«Mi. m* 
dicatur» dftaridicenti denonfuoanimoamit-^*"'/"''- 
tendi civilcm. Scdnecftarihuic difto, fi-pro-cTao.j 
bcturcontrarium. « Qupd ego hic probo , quia hm ^nu 
Venetis non debuit cflc talis animus. ^ mdtudg 

U 12. $. nlt. di te. an, /». p: Cm. /. rem, f M. d$ 4if . pejp. nhi ^/J/ ^ ;g^ 
Kif. nitm. 7. t. d 'BaL •/. Celfne. num. 8&. t Vide eaf^ fi^^ 

C A P UT XXIII. 

Si emptorts raptorum rcHnere ilU 

poffimfibL 

NOlIent Aneli mercatores res raptas, ii Cc 
cmptas , rcftitucre prioribus dominis ullo 
modo. Scilicet cmerunt Tuneti. ubi non hoc 
cft jusy utnon liceatcmcrc vcl depiratis ipfis. 
Quod fi autem pro defiderio iftorum mercato- 
rum fivc Icx, fivcconfuetudoTunetana judi- 
caret : quis dubitet > quin & hic idem fit ju- 
dicartdum? *In decifivis, & meritis cauflsca ^'M- 
futcommunis eft omnium fententia) locus^*^^^^^' 
geftx rei attendirur femper. At ifti mercato- i.confii. 
rcs i*fummo Tunetano magiftratu , & res''»^/- 

fn, tru B^/. rnK de conft, n. 41. hiantnM ie^mL Lfifnndms.^de evid, P#« 
regr.eonf ^,n„ z^. & cenf 19 ). fi. f. C^f. e»nt^inim4rnm,n, 30. A 
i$»ffi. 6.Bertr.€9tf.^. «ro/. ^.p. u Gsbriel decenfm. ewel. i.d' &. 
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fifci principalis procurance emerunt. Ergo 
& Tuneti fuerint ifli tuti. ergo & ubique fmt 
b Ceph. tuti. ^Tutusftatim^ qui emit afifcocujufvis 
€9nj ^34- Principis. ut receptior haec eft opinio. ^ Vel de 
Finif.i. J"r^^ quidquidlit, certumeft ^ quoduaobfer- 
twf. I. vatur de h&o. 6c talis obfervantia fadi pro jure 
w.ImS habetur. Nec permittunt Principes > de fua 
^Tufi. ^* difputari poteftate. <*Non audeo (inquitBai- 
d 34/. i.dushic) ponereosincoelum» & dicerecontra 
^^. *43. potentiam Principum. non is fum» qui velim 
fnf.^$6. ( iuquit ) H^angan mundum. Dicat autem & 
c Cow. 3. aliquis Anglus mihi > fi emifteht mercatorcs haec 
jnfl.Ani. jn publico mercatu Anglix » an reftituere domi- 
ftnJ nishaberent, five Venctis, fiveAnglis, five 
f fifc. ie aliis. ^Negatlex (utaudio) Anglia?. Quid 
^^^•^•rlex AncliaK? Etalibi, nondubito, ficcft. ^Sic 
Zfqn€. »*^^ Paduse. Quid, dicimus cum quibufdam : 
2.J1. ae non valere legem ? Inepti fcimus , ^ Quod 
fd». & de fado fervatur , licet de jure non valeat , 
'gParerg. pcrinde • ut jus , habetur. ^ Confuetudo loci 
€onf,yj. juftum facit contradufn , qui alias fit injuftus. 
«•15 &i Contraftus eft licitus , qui frequenter in re- 

fvf. 100. • » • O I I 

n. 16. g»one exercetur per bonos viros , & legales 

Fn^M^o mercatorcs. Eccur igitur reftituent eadem 

^^^"'^/^•'•emptadefifcoTurcico? Dicent, ^«quod ego 

\xi'rtr.l'^^ caufTa alia dixi ad fifcum Regis Barbariae, 

f.2.(9nf.\n fifco Principis fui valere jus illud , l.bene 

^^' ^^ a Ztnone. & efle hoc mihi repugnare , fi hic 

€. is^^^ ^'i^^r difputo. Cscterum funt difFcrentisc ca- 

1 3tr9.c. fus hujus , & illius. ^ Accipe » quod di£ta 

^c^iiLr ^^^ fiihftituit fifcum , loco polTeflbris convc- 

^"^j^^jniendum. quod ut in fifco Barbarico nOn 

€9njf. obtinet , hofte Hifpanis : quod ibi monui. 

ita in fifco obtinebit Turcico , foederato Ve- 

neris. Itaque agcfc illic poflint Veneti > & 

debtant. & itaque objicere non poflint, extra 

fifci 
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tiCd alienantisjurirdidionetn tra&ari nuncreni« 
Nam traAatur tamen > ac (i illic in decifivis 
tradtarecur. Sunt aliae differentise hujus^ & 
illius cafus. Illic &c de piratis emerunt : 6c fi« 
fcus non ni(i profolemnitatequadamintcrcel^ 
(it y &c. £t hic non tam urgeo fifci privilegia> 
quamcommune jus attendendi locumcontra- 
aus. Scct igicur hic illud fic ai^umentum: 

QHf ^^ l^g^ ^^^^ g^A^ r^i ^uti funt > hi & in 
Anglia tuci funt : Hi mercatores turi funt eic 
lege loci geftas rei. Ergo hi tuci &hicin An- 
elia funt. Sit modo argumentum fecundum : 
"^Quod lex Acinia , & quac de vitio rei furcivx J^ ^^^^ 
tradic y incer cives locum habet : Sed inter m. f jm. 
dves uon agicur nunc rcs. Ergo de vitio rei 40. 
furcivx non nuncdicetur. Poteratea!exobli« 
gare iflos quoque » cum & Africa & Britan* 
nia erant civicatis Romanx f non modo Ve« 
necia. Sed nunc non fic efl » cum diflin&as 
civitates funt. "Ut fic Futgofius refpondic^ n Fmlg. 
legem jubentem agi de criminibus ibi > ubi rei ^W^ h9* 
reperiuntur> co jufe procedere, quo univcr- j''^ *• 
fus orbis erat Romanorum fubjedlus impcrio. crMk 
hodie ( quod ipfa evidentia manifeflet > & 0« 
pcima legum interpres ^ minimeque mutan« 
da confuecudo) propcer feparationem jurifdi* 
Aionum) fiveprincipacuumnonficefre> nec 
incer civicates invicem focderatas. Nec ioter 
civicates > inquam , invicem foederacas : uc 
cenfcnt Baldus 9 Alexander' contra Bartolum. 
& Baldus quod Bartolus non placet fapienti- 
bus iflhic > & contra eum ftet confuetudo, &c. 
Et tamen de focderatis quicquid fit , ^ in qui- « ^^ 
buslafon, alii de jure ccncnt cum Bartolo: in /i|-'i"|[ 
non foedcracis certe jus ficefl^ ucdixL Non ffnim^ 
efljus iliud civilc allegandum temere. & quod ^^'^ 

ad 
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ad dvitatem fe cogit $ non eft extra trahendum 

p Emr. i ridicule. P Et notctur , quod valet ctiam argu- 

<f itir. ad mcntum k criminibus ad contradtus. nam pari- 

1i^'dh^^ ficantur hscc i jure. Et igitur fi de crimine com- 

Jg-^. ^f' miflb in uno principatu non redditur(quod Ful- 

fmtintM. gofius docet) ratio in adio ^ nec de contradu ce- 

^ln M '^^^^^^ ^^ ^^^ principatu reddecur ratio in alio. 

If w fHfii Huic autem argumento non adverfetur, ^ quod 

Us.n. 13. muiier in opus (alinarum datai & dcindeiia« 

^j"*^7* trunculis excerae gcntis capta>&jure commercii 

Q L6.U7. ^^cmpta, in caulfam fuam recidere dicitur : et- 

diCMpi. iam fervus^ercptus per latroneS)& hoflium poft 

potitus^ & his vidis reccptus > venditufque 9 iti- 

dem redire in cauflam fuam furtivitatisjnec pof^ 

fe ab emptore ufucapi. Nam in civitate,& in ci- 

vibus ifta loquuntur. at meimercatores non funt 

dves Venetij quorum Venetorum resiftasre- 

demptac cffc dicuntur. non funt res iftx redem« 

ptae Venetiis j ubiin fuam recidiflent cauflam 

furtivam. Hoc mihi notetur > quod non in civi« 

tat^, non in civibus quaeftio noftra verfatur. Et 

bacc fupernotetur reiponfiO) quod nunc nobis 

cafus eft non hisderebus^ qux habentpoftU- 

i Soti.de mii^iixm y & in fuam cauflkm recidunt. Namj 

5?!^ Ir ^^^^ ^^^ latronesfintgentisexterxjTurcicatjhi, 

Off.* ri^. kquibusemeruntnoftri» utiquc fuerint & ipfo* 

fiec^tmu.fixm boTiz lattonum. Ncque hic dico fifcum« 

f3*'yf}*[Etiam addo proargumentotcrtio^ quodfanci- 

S.fidimi^ tum de re fiirtiva non fit producendum ad vi n* 

mns. de ptam. 'Scilicctfurtumoc rapina difierunt fpe-» 

t3aL /. ^^^* "^ ^*^ theologi omnes i fic juris noftri auto- 
a8.if.'ii.res. ^Sunt&difirerentiasjurisintcrea. Didtum 
^* ^« de furtisnon producitur ad rapta, per piratas,ct- 
J^ /• ^ ^^* peflimique fint fures. ^ Nam ita Baldus » 
rm, f M.quod didlum contra fures non teneat in raptori- 
ff. I. de busftratasi id efti graflatoribus: qui itidem fiares 
-^^/•/^ peflJ- 
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peffimi. Scilicet in quxftione Baldi cxceptio k 
regulaeratadverfumfures. quam ille excepdo* 
nem non vult extendi adverlum raptores : quia 
fubregula maneat^ quodnon reperitur exce- 
prum» " Regula autem eft nobis certi(fima>& u $. ftr 
juris gentium notiflima y quod per emptionem> ^ra^iu^ 
& traditionem qusricur dominium : & id no- l^H!!^// 
bis nec auferri oportere fine fado noftro : etiam inpjtr$. 
&licereomniaemere9 &abomnibus. *^tt-^'*'.'* 
/^i>ef Mini^ intelliguntur permifla^ Qu^ ^-y* a/XJi!! 
frtfjt prohibita non reperiuntur. £t in duhio &]m. 
fic eft dicendum^ quiaDermi(fio fit favorabi- * -J^'* 
lior prohibitione ^ &c. !n ullibi autem ( often- ^^' ,S! 
datur; exfrejfe prohibitum legitur de rcbusjHk.Lit. 
per piratas extero raptis non emendis dequo^ ^* ^ 
quam. Hic eftcafus nofter. Mercatores ifti GT^eifi. 
res raptas Veneto per piralam exterum eme- s. * 
runt ab emptoribus iliarum exceris in extero 
loca Oftendatur bacc fallentia clare exprelTa: 
aut ft etur rcgute. ^ R es pro eo eft certa > qui jDi€U.iL 
habet regulam. Vis habcre & rationem ali- ^T^,/^' 
quam > cur fancita contra fiirti vas res fpecia- cwf! 7L 
liter non teneat in vi raptis ? ^ £ft fpedale pro- a^ c$rm. i. 
pter frequentiam furtorum: inquit Corneus.^-^'**; 
' Addam de Alciato > quod pirata minus de^Ttjf}! ^1$. 
linquit) qui in mariidelinquit : quodnullifub-'»*-?* 
jicitur legi. ^ Sic Veneti liberi ipfo jure , quia * jj?'* '• 
eorum ci vitas fundata eft in mari. Sicidem Al-^!g."iV 
ciatus probat refponfum celebre piratas ad A- hup.9x. 
lexandrum , fic , ^ Quid > quod Menochius **y7« 
negat in vi raptis obtincre rationes > /. iifaVi/!m J« ^ju. 
C.deftif} Eft igitur argumentum talerfub regula cMnmk. 
liberi commercii funt & res per piratas raptae: I- ^* '^*^' 
ftoB funtrestales ; Ergo. Et major propofitio ******'* 
late eft adfirmata. ^ Etiam per Hotomannum . 
adfirmetur : qui in qua&ftionibus iiiuftribus///^^^^^ 
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fic (cribit, cmferi permifTas paAioncs cum 
prxdooibuS) quia ncc uUa inhibet eis lex. £t 
ipfe fic Alciatus cenfuit 9 atque (cribit , non 
privandum piratam ullo jure> quo exprefle pri- 
vatusilleperlcgesnoneft. Alteraveroprc^K>« 
fitio eft > quam urgent adverfarii : 6c quam 
nos tamen n^bimus ferio. Undc & argu«- 
mentum connciemus qnartum : Res empta> 
quap non fuit ex raptis > reeinebitur emptori ; 
ut e(t pro certo & indubicatum : Sed aon eft 
ex rapcis> quod nunc peticVenetus: ergo id 
retinebitur emptori. £t minorem probare fal* 
fam debet Venetus. Ipfe identitatem rerum 
c Ahm €. probare debet« ^ ProlKinda eft identitas ab eo> 

»r£'/i9. ^^ ^ ^P^^ ^^^^ fundamentum. ^ Etiam arti* 
Vh^9€k.* culanda. aut deficiet Venetus in falutari fuo % 
fti /.49r« ut in propofito hoc Corneus loquitur. < £t eft 
^J*7-^^*probanda duabus concurrencibus demonftra- 
s»! ly. xL tionibus ultra nominis identitatem. ^ Diffici* 
t; lis autem eft hic probatio > cum de rebus agitur> 
^^'^*^|*Quac propter multam fimilitudinem cum aliia 
m l. fpedei ejufdem recognofci poffunt difficiliter. 
g TUr, L £tiam impofllibilis didmr recognicio eonim > 
jl^h 9^^ ^^"^ uniformia» atfiudus^ quaiia hicfunt 
/^w.'iM.incontroverfia; bombix indicus> fimilia. 0« 
14-^' ftendatVenetusjTunetanumPrasGdememi(^ 
dm*$L ^ ^^^ controverfa de piratis: piraushasc ca- 
p^A. dem rapuiflb de Venetis. > Si vel poffibile fit> 
i9nf toa< quod efllent alia ; certe nec fit probau identitas. 
Tt^*^ nam probationes debent concludere necefla* 
iwati. ##• rio. £t hic alia eft diffim:ntia inter cafum i- 
/m. nm. ftum > & quem pofui empcorum in Barbaria* 
^^^ I. ^^^ ^^ piratis ipfis empmm > quod raptumpro 
««ff/^ii. cerco Hi(panis erat Ibi identitas o(tenfa> & 
mi^ confirffa. Ibi (hiceft punftum) privilegium 
fifd alienantis objiciebatur nobis, at nos hic 

legea 
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leges loci magts objicimus. Quid C\ dico zmx^ 
mentum quinmm» quod bonahaec erant Ve- 
netis perdita & in dominio > & in pofleflione? 
k Sic lane lafon , quod rei deperditag non dici* jj '^^- J- 
mr attenta juris difpofitione f retineri domi* ^[^y^, 
nium^ nec pofleflio. Et quod ficeft, quan*mfi^. * 
do res non modo per hoftium , fed & per ia« 
tronum potentiam nequit haberi , nec nt fpes 
recuperationis. ^ Et nihil hic cft quod dicitur^ 
retineri dominium animo> retineri civilem 
pofleffionem : quoniam cum efle hic in re de- * ^^ 4* 
fperatatjdis non debeat animus, utiaue nec ^^'i;^^^'^ 
quidquam operetur, fifit calis« Sic oc habi- 7^s.n.iil 
ta eadem pro dereliiftis intelliganmn *" Pro -^Y'- ^ 
dcrelidis haberi intelligumur , qu« portentur ^^^*]^' ** 
ilproficifcentibus in bellum, putantia cadem^jf^ 
fore hoftiumvincentium, capientium. Spes™^^^ 
rccuperationis agic hic In latronibus non ex- ^jij.** 
teris ea fpes fit > non fit in exteris. Non lo* 
quantur leges de exteris > ^uac civitatem refpe- 
(ftant. Atque hic ego rapio, quod ajunt Ve- 
neti, venditorem illum efle latronem 9 &Tu- 
netum efle locum latronum. Nam iidem & 
funt infideles > & igimr latrones exteri omni„2i«.(?m. 
modo. "Etiam cum funt infideles > funt &Cdecir.iou 
hoftcsf itague capta per eos, fada etiam eo- ««^ *• 
rum funt. ita etiam ut civis redemptor faciat 
eadem fua. etiam » fi qui fuiflet unus ex do« 
minis> emeritt ut jure alio nunchabeat. Ec 
non obftet) quod Turca fit fbederams Vene- 
tis 1 & amicus : quod itidem ajunt Veneti. 
Nam certum eft> non efleidfbedus> &hanc 
amicitiam tamen » quoad piracas. Ifti extra 
relidi funt. Ifti abfque ulla querela publiai 
relidifunt Ec igitur in generali jure relidi 
funt>quodeft infidelitatis oc hoftilicatis. Etiam 

&on 
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nonobftat, quodraptaperpirataS) horumnon 

fianc, quoniatn inpiratis nonhoftibusficeft» 

non auiem in piratis iifdemque hoftibus. Hi 

piratas func hoftes > ucdico: & Turca eft cum 

his hoftis V<enecorum. uc hos piracas ubique 

tuecur palam fempen Quod fi res perditas pro 

certo funt Venetis^ quas illorum invidia eft^ 

•^||^'^^*fieafdem Angli emerunc? ^Non fibi unuf- 

//». '''^'quifqueprodeflepoceft. dum non nocec aliis ? 

U ijmiti. Auc re^num Anelix liberum non eft ? P Ve- 

^" ^* neti enim Regi Cfallo conquerenti ^ quod em« 

ptus Veneciis pulvistormentarius» &latusad 

boftes ipfius eilec > refponderunt , civicacem 

illam efie liberam > ubi nemini unquam incer- 

didum negociari* 'Ego fimilicer meos A nglos 

q Dirltf.^^ liberos, nec eis incerdi<ftum ubique ne« 

9. €69f. gociari. ^Quo(f cibinonnocec> &alceripra- 

io8.».3 1. 3eft , jufte fempcr k judice confequendum j ne^ 

quediabolodenegandum^ ucnoftriajunt« Ad« 

dam unum pro coronide 9 quod eripitur noftris 

aegociacio Tunecana> Algeriana» alianonu* 

na per haec Venetorum di&a j nuod finc ilte 

dvitates nil aliud nifi receptacula piratarum » 

nec in illis fint nifi pirats , & fint m illis ipft 

][l^^'-quoque magiftratus piracag. 'Veneti dolue* 

jrunt fine fine ob navigacionem Luficanorum 

in Orientem : hanc noftrorum dolenc non 

minus. 

*i^t.i,. Caput XXIV. 

^/J« De qu^ftionibus , (jr upimmh 

1S&, ,. Tmcamn, 

lSi^T\^ aquaeftionibus fic eft» oe habeanturin 
^. "^LJte pccuniaria) nifi & veritas aliter inveniri 
137. noQ 
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oonpoffit. Edam in fervis conftitutum fic eft. 
Ut icaque nec de ftatu libero,nec de vilibus aliis^ 
& obfcuris hominibus habeantur. Liberihomi- 
nes torquendi non funt convincendi iilhic men- 
dacii > aut veritatis gratia > nifi cum hSto in* 
tervenifledicuntur 6c vacillant. Sicleges> fic 
Dodores. Quid igitur fi noftri vacillarunt ? 
i^Indicia efled^ent urgentia^ fingula conclu- h K$9. 
dencia^ & fimilia. ^C«terum&arbitriijudicis"Ji/^ 99* 
dicitur efle res ifta. Nobis autem nihil fupereft, ,, ^tsf. 

Juod dicamus j qui procefTum non vidimus. mMb 3.4I 
Sijuftanon praeiverunt indicia, confdTio y cji£m§€i. 
quasintormentismanaverit> necconfefiis no- desrh.c 
cet y etiam in ipfa perfeverantibus. Semper *'•' 
tamen pro magiftratu debemus pracfumere. •* ^•$* 
Quod fi fufpe&i de falfo , rei criminis > jam tor- ^] ^^ ^^ 
duint y tanto magis bona poterit intelligi cauffa di s4U.f. 
tnagiftratus. ^ Ipfi Angli y fi falfi con vincuntur « ^tr. j. 
teftimonii prius didi extra tormenta utique pu- ^^^^*. 
niendifunt Si intormentisdidi^ nonpunien- 9. 53. ». 
tur ; qui non per dolum 1 fed per doloremmen- » /• 
titi fint. ^£t fine dolo falfitas non committi- f cUr.i. 
tur. Excufateofdemdolor& ^varietate: qu« •^^^•^^J[; 
eadem fUfitati eft. £t nihil hic dico de igno- nl€h.f.fr 
fcendishisconfefiionibus. ^Dequibus Meno- 20.nn.st. 
chius,aliitraduntlate. Mihi profedo Anglo- *^-^j^?* 
rum obftinatio nota eft > ut malint alia omnia^ |* ^^^* 
& ipfam fubire mortem y quam tormenta. 169. 
^ contra quam de jEgypciis > & Cappadocibus 
traditum eft y quod citius in ^uacftionibus |^^*'** 
morerentur* quamproderentventatem. *Ha5 aj;^' ' *' 
in tormentis confefiiones non nocent pro 
certo mercatoribus : auorum res diGtx ef* Jjr"^^^' 
fein teftimonio priore. Mercatoribus nec ob- jE,iu^^ 
fic ceftimoniumTurcarum : imonec ipfis reis. Uem w. 

H kUt^W- ^ 

Ptrf. 
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k /.11. c ^ Utjura runt certifldmade hujufmodi teflibus 

si7'^d ^^^^^^^^^^^^^^ nonrecipiendis, praslertim 

tifl. 'n.i6. in judiciis. Mercatoribus forte nec noceant bre- 

S4/.rl2i!vicuii) conclufifarcinis^cantantespro TurciS) 

^t^^^dM ^^^^^ quam cantant pro noftris marquas. SciU- 

ufte. ^.i.^^^^l^^u^^^^^dci^^^I^^cds. AtquQdefcriptura 

breviculorum fit confiderandum : deloco in« 

I cs.M^^^^^^^^ ^^ reperti : de oportunitate ifthic 

wiM cri. Turcarum. ^ Alia fint infpicienda cum & noftri 

UifCnja. mercatores marquas fuas > & fuas alias adferenc 

m^JS". probationes. Etiam afFerent de fubtradis fibi 

cMf. 34^. inftrumentis. ^ Quodindicetde mala adverfa- 

mum. 14.. riorum cauffa. Nos interim > proceflu non fo- 

^»/: wL ^^^ in vifo 9 fed etiam infe6bo, non aliud habe- 

' mus^quod omnino refpondeamus. Si mercato- 

res probent^melius deiurefuoi &(eintutumf 

& captivos*ponentinlibertatem« Vincetpro- 

batio melior omnia. 

C A P UT XXV. 

De eommcrciocum Turcis. 

a ruU ^ Ommerdum * cum Turcis vetitum dicc- 
fitpr. csf. \j j,g i^ggj omnes vidcntur. Et mihi tamen 

b\ s.ii Aon l^b^^ facile difcedere ^ regulacertilfimaju- 

in. &jn. ris gentium» ^quod conftituit commerciay 

^^ilfc lu ^^ diftinguit iliqiiid de gcntibus. Non ob- 

^** ftent aucem alise leges : quibus & multipliciter> 

& fempcr vere refpondeatur. Non illas five 

civiles y five canonicas pertinere ad fubditos 

Anglias: nifi hoc modo^ quod Anglis nec li- 

ceat illa mifcerecommerciacum hoftibuslm- 

perii Romani. hoc modo autem non pertinentj 

ut quemadmodum Anglis non licet cum ho- 

cFVf-i//. ftibus Angliasy ita nec liceat cum hoftibus 

su 9« 30, aiiorum. ^ Adde > quod inter principes fic 

obfer- 
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obfcrvctur > etiamquc (qui noftcr cafus) intcr 
Principem & fubditum alicnum > ut lcges ci- 
vilcs ncc audiantur^fed folx gcntium. Auc 
quid l^cs illx > dc quibus nunc agitur > audian- 
tur» quacnonloquuntur^ at funt mortuas ^ u* 
fucontrarioabrogatac? Endixiduas rcfponfio- 
nes. £fttertia^ quodRcxnoftercommcrcium 
comprobat. Et hoc igitur fit non minus iicitum^ 
quam (i lator illarum l^m probaret nunc & 
ipfc commercium > & filcre fuas juberet lc- 
|;cs. Eft quarta rdfponfio y quod erant Angli 
in itincrc f rcm adbuc non confummarunt« 
Eft quinta > quod valdc-it rcmotis hic fa&um 
Guid fit ad Turcarum auxilium : itaque non 
uthoccommerciumvetitum« £ftfcxta>quod 
nuilus hic vidcri malus animus poflit noftro- 
rum in Etruicos» aut aHos Chnftianos. Eft 
fcDtima» quod vctita fittranflatioadTurcas : 
at nic fit tranflatio ^ Turcis. tranfvcdio mcrca- 
torum Turcarum : ^ ubi his aurum aufertur pcr ^ uxM 
confilium legis civilis. Eft rcfponfioodava > c$mni€. 
(^uod non fumus hicin rebusautmcrdbus ve* 
titis. £ft nona » quod bcllum non hoc fit 
Etruid in Turcam > fed dcprasdationcs. ^ nam e ^f^- u 
bdlum cft contcntio jufta , plcna. Eft dccima, ^i»*'-*- 
qua vclut unda dccumana obruatur contraria o* 
mnis difputatio, quodnonhanc ferct Anglo* 
rum commercii criminationem fapicntiflimus 
Etruicus. Non vol^ per fc Anglis crcptum > 
quod illisfuus Rex dcderit. Idcm Hctrurix 
magnusDuxexplodctrationcsiilaS) quacon- 
tra idem commcrdum fiidunt. Non audimus> 
alia omnia objici noflris ? Noftra quxdam 
difputatio contra Hanfiaticos non hic nuncin 
nos intorquebitur j in boc inquam prxfcnti ca* 
fu y ubi commcrcium impcdirctur ast^rnum 

H % cum 
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cum xtema rufcepta Hetrufco caufla hoftili^ 

tatis in Turcam: & impedirctur nonperbel- 

lum> fed Cabfurdum) per depraedationcs. & 

impediretur 9 cum de Hetrufci (aiute nuUo mo- 

do agitur^ && quae omnia aderant contrariain 

Ui^th. cau^ illa Hanfiatica« ^ Prudentiffime Dodo- 

^^' ^ res^qui& ob alia infirmam difputationem ab 

"*^'^^' exemplis^ & ob hoc dicunt>quodignoremus> 

JuomodocsUus iUi fe habuerint. Quid> quod 
lex nofter aeteraos iUos non habetnoftes ? ut 
nec fit «quum, hunc oWigari adverfumalio- 
rum hoftes aBternos y cum Etrufcus Reci no- 
ftrononficobligetur* Autfi iUos hoftes nabet 
Rex nofter «temos 9 num oWigari volet Etru- 
fcus Regi noftro adverfum Ulos i adverfum 
Romanum Pontificem ? 



Caput XXVI. 

J)e nayi L^f/glicaeapuitt uJumEtru^ 

fii$pcrdita. 

ERat navisAngUcaadEtrufcum nttus,& one* 
ratajam, & veUficamrahucin AngUam. ca- 
pitur juflli Hetrufci« exoneramr > inbeUum mit« 
titur> periit revertens in itinere.Duo fiiciunt du- 
bitationem contra noftros dominos navis y qui 
petunt nunc > damnum iftud farciri ab Hetrufco 
libi. Unum> quoniam poUicitus Hetrufcus eft> 
praeftare damnum^quod in z&u militari contin- 
geret : navis autem non iUic periit. atque inclufio 
unius>exclufioalteriusy ficprovifio hominis tol- 
lat provifionem I^is aUam > fi qua hic fiiiflet pro 
noftris Alterum eft contra noftros,quod condu- 
Aor non tcneatur lege ad fortuitos cafus. Verum 

rc 
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re diligentius confiderata ^ fum ego pro noftris : 
a.pro quibus imo eft definitio noftrorum Do- 
ftorum in terminis navis 9 quam Princeps ac- « ^nt. 
cepic in ufum fuum ^ fubditis fuis, & eadem (^^^^^^ 
fic periit; ut teneatur Princeps ad dzmnum.nonexci 
b Princeps obligatur fuisreftaurare^ qux ac-b ^/^.3. 
cepitde illis publico belli > pacifve bono. Et^y"- ^^* 
fi rrinceps fic pbiigatur fuis, quanto magis 
obligabitur aliehis ? Poteft jureoptimo Prin* 
ceps de fuis hic capere > alienis non optimo. 
Non obftant cluo iila contraria. Nam padum 
Etrufci non fiiit cum domino navis , neque 
cum alio y qui idem pacifci pa&um potuerit. 
£t dominus eft, qui navim repetit. Etiam 
regulas iilas inclufionis unius^ & provifionis 
hominiS) non obftant. ^ Nam bellifiime refpon- ^ ^^^^^ 
detur ad ambas : quod non exdudantur cafus c^nf x$j. 
rationis fimilis : & fimiles fint omnes fortui- ^"'^- 
ti. non excludantur , cum aliquis eft exprcf- JJ^ii^* 
fus gratia frequentioris ufus: & hic expreflum^. frmf. 
de adtu militari certe fit > ubi frequentius pc- ^^- "• ^ 
reunc naves , quam alibi. non excludantur ^^ ,. ^ 
casteri cafus > Qui jureordinario^ & commu-iimiMi 
ai eflent incluu. non tollatur provifio legis^ ^^^^^^. 
finon animo novandi fiidta fit provifio ab ho- ^;^^^; * 
mine : quas non praefumitur 9 nifi exprefle 
hoc agitur. Potius fic cenfenda exprefilo fu« 
perflua^quam uc k jure receflum cenfeatur. £t a« 
lia 9 quae paflim leguntur apvid Dodores omnesj 
faaec a me le&a funt apud Cravettam & Cepba- 
lum. Ifte nobis notabiliter > quod ( in contra- 
Aibus ftridi juris ut ut fit) in bonas fidei o* 
mnino fic fit 9 ut dixi > propter exuberantiam 
bonas fidei. ^ Condudi autem^Sc mandati con- a %^U^ 
*ra£tu$> eft bona^ fidei. ^ Quales funt omnes"*^* 

H 3 jurisj/i^.. 
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f / ^ rf^ juris gentium ; ^ & condudi cft juris gentium 

^%^0 '*' P^^ certo > item mandati : ^ Si omnes bonae fi- 

f.„*Jf^o'dei funt juris gentium, & mandatum eftbo* 

difiut naefideipro certo. Quid, quod cum Princi- 

^hAih P^ ^^^ contraxerunt noftri ? ^ Nam contra- 

deju.be. <^u^ ^^m Principibus bonse fidei efte omnes > 

4* omnibus notum eft. Ecquid tamen contra- 

1 i.^de (fiuni ullum hic appellamus, ubi accepit na- 

c*pA.rf»/:vimHetrufcuspro imperio, fecit reliqua pro 

7^. ». 42. imperio ? * Velle non crcditur > qui obfequi-- 

Menoch. ^yj^^ imperio domini. Sic non obftet altera ob- 

^'s ^,!^^j'e&io k natura condudionis j quoniam man- 

/. cmnaos datum hic fit. ^ in quo mandans praeftat cafum 

fopuUs. fortuitum» & damna mandatario. Et is^ qui 

Hiinn. ^^ debiro non tenebatur 9 recuperat hxc omnia. 

Pan. aiii ut fufidime omuium expUcat Salycetus. £t 

c. ip.di hig omnibus nec repugnet padio mercedis* 

^Ssij.ani quxfaciatlocationem : utnotat Panormitanus: 

/. 6. (7. de quia ifte & fic ait de his , qui mercede l^emum ; 

^'* non inteliegit de noftris » qui coadti ab £trufco 

mifiifunt) imoquorum navisper coa&ionem 

eftmifta. Hoc de invitis fic etiam refpondic 

1 ofmh. Pennenfis. ^ £tiam acceftbrius ifte contradlus 

#«»/. 72. diciturparsefleprincipalisalius: &igiture|uf- 

Tsntam. demeftjuriscumiUo, etfialterius eflct pcr fe. 

^R,/,,^™Hoc&aequius, &favorabibilius, &tenen* 

tfo«/:ii3.dum in unitis. £adem navis fi culpa vel levi 

'V- periit mandantis, authominum ejusi certum 

efti quodmandanstenebitur. uteftapudeun- 

dem Panormitanum & Hoftienfem. £t hic ta- 

lis intervenifle culpa creditur , hominum £tru- 

fci: quiamotis Anglis peritis regendas navis> 

pofitifuercimperiti. "Imperitiaculpae adfcri- 

jj[j^Y'' bitur. ^£tiam de cafu tenetur, qui in aliam 

17/ 'di navim tranftulerit merces asque idoneam, 

reg. jn. domiUO 

O Strsc* mssiis. nsim.^j. 
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domino invito. Ergo Etrufcus de cafu navis 
teneatur^ quialiosei regendx praspofuit , no« 
lente domino. Succurrendum eft coa6lis« 
£t coadi in acceflbrio mercedis a&que cenfe- 
antur noftri , qui coadi reliquerunt Etru&o 
navim. ^Merces ab eo , qui jubcre potefi , yim fie- P ^^*- 
€ejfttatU adfert ^ ut fcribit magnus Scriptor. ^""' ^^ 



Caput XXVIL 

De nAvi Anglica^ qud cum Etrufca 

fuffMD^ity capta. 

GApta per prxlium - Anglica navis eft ab 
Etrufca , & confifcata eft. Ajun^ autem 
j udices Florfentini>rationem fententix illam efTe, 
quia noftraoffenfum iveritalteram 9 altera vero 
recerit omnia pro defenfione neceffaria.. Date 
veniam> viri Ciariffimi > (i refpondeo, necin 
prxmiflGs jfententisc verifimile , nec verum in 
conclufione videri. a Videliqet ag^rejfor is effe ^Kfenoch. 
praefumiturj^ qui aliquainjuria fe affedum ptf- ^j ^/5. 
tabat. Satis hic fit vel opinio , ubi quacritur 
de anima £t Etrufcus putarit y afEci fe in- 
juria ab Anglorum cum Turcis commercio. 
Aggreffor pracfumitur, qui armismunitusexpe- 
ttat. Etrufcus autem is f uit 9 qui & huj ufmo- 
di mercatorias naves noftras (ut ex fjitdiscum 
aliis navibus noftris apparet ) expe6tabat. ^Ag-^ DectM, 
greffor frdfumitur , qui adverfario validion Et S^^^Uj^ 
Etrufcam quis noh videt validiorem navim ini- 
litarem mercatofia noftra i ^Jiggreffor pragfuT ^ /^j^'^- 
xnitur, qui folitus rixari , armiger. An ^i!^\^^1^f,\ 
niiles velmercator? jfggreffor denique praefu-j^. «•»/. * 
mitur cum his modo di&is conjeauris ^ qui 173- ip4* 

H <4 vicit. 
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vicit. Quisifte? Quid quaerimus ? Ipfacantat 
fententia> ab Etrufca navi bis explofatormen-- 
taprius. £t non Etrufca autor fuericpugnx? 
d 'BmI !• ^ Incepifle cenfetur , qui provocavit ad pu- 
w/. I43- gnam » ad iram. & Princeps judicatur culp^> 
t7!iK({. ^ 9^^ incepit malitia y 8c huic itaque impu- 
la 2. tantur jure omnia^ qux fmt fecuta ^ velut ag-< 
Cw. greflbri. Quidmihi judices^ illidicant% mo- 
mmhti. r^^ & lignum amicitix efle^ lemel 9 atque 
c FMm iterum tormenta explodere? ^Mos eft bellicse 
^*. 10. ^* Qj^yig ^ advocantis navim ^ & quidem pro 

l^iff* imperio. Hoc Etrufca^ tum faciebant & 
cum aliis. Ergo defenfio fuit Anglorum ad« 
verfus imperium ^ & minas. Etrufci fcrutari 
mVtm nofiram \oUbam , ut fotet ex foElo eo^ 
ftindem €tim aliis. Veniebant ttaque interturba^ 
uni naVtgationem nofiris y intercepturi commer-^ 

tiiiHth. ^^^^* ^^ p^tet ex faBo cum aUU. ^ Fadla de- 

^.^.jf.claranc voluntatem. Et fadum Etrufcorum 

g /. 3-^'injuftum ; ^Si non abfquc injuria venator in- 

^^^ ^^\gxtdXiMx fundum alienum^ domino prohiben- 

%An'g.de te ; fi in alieno rerritorio non licet hoftem 

/'•'^•^•laedcre; ^ & territorium nihii fitaliud, quam 

%Jifmr. dominium. Non mihi vel mos ille ( alicubi 

%si.uio.Ct fit) obtrudatur nunc pro lege miris de 

^'^' • imperio ifto navium bellicarum» quoniam 

admitti ille mos poflic ad littora rrindpis 

i AU.S* navium , ii! mari alio non poffit. > Etiam 

^\^oiil\ "^^ ^^^ curandum de iftis conftietudinariis 

d$in.he.^o&ox\h\xs y fcd fit fcrvanda ordinariorum 

14. Etig. opinio« ^ Defenjio fuit Anglotum aulM > Vr« 

[•jAjJ^^^ffmmw ofenjfonem. ^ Et ex fola fneparatione 

"mm.m.^ alteritts in me , Ucet mihi etm ofendert & oc* 

cidere. Scilicee expeBare non haibeoy dum offen* 

dar y fed incipere dibeo. ut humanior hasc 

fententia dicitur > exque fadto probata in 

judicioy 



HisPAN. Advocat. LiB. 1. rxi 

judicio 9 ab ommbus autcm camftobata DoSioti'' 

hus. ^ ObVtam offtnfiont efi tundum > non mo^ *» -^'** 

do qua efi in aBu ^ fed ei quoque j qua eft in ^' *♦• 

£9temia ad aSlum. Defenfio fuit Anglorum 
onefta & pro Turcis > qui lasdendi erant 
ab Etrufcis in navi noftrorum. ^ Sic inju- n Nm. 
ria fit noKs ^ qusc alteri fit domi noftrac* ^•"^ '•^* 
^Etenim ipfa navis domui comparatur. ^Sic 0*^;^!,;. 
item injuria ^ focio itineris illata y nobis il-iiinMm.y. 
lata videtur. Defenfio fiierit laudanda pro P ^^^ 
his , quos fufcepimus vehendos. Nec Tios^^/^^j^ 
indigni y quibus parceretur > etfi vedlores N»if.c#»/: 
non efient digni. Defenfio fuerit neceflaria *•'•*•"• 
noftrorum qui timore ^ ne ipfi cum Tur- 
cis fimul quid paterentur y 6c amore fervan- 
di fua procurrerunt ad arma. * sic in cafit q crdw^ 
fericukfiore ad defendendum refpondit CralMta ,««»/• ^9/* 
ium ci^Pitar domino portai claufit timore depo^ 
fuUttioms 9 ^ cauffa fef^andi fita y ^ ne 
cum mcentibus mnnuUis reliqui innocui in\ol^ 
yerentur ' Qupd fi igitur defenfio fuit no- r j^ic. f. 
ftrorum > & fuit jufta > etiam fuerit Etru-"^^'^** 
fcorum ofFenfio injufta. Aut quid fi & of- f cw. ' 
fenfio fuiflet ab Etrufcis jufta ? ^Certein du^conf.%.m, 
bio cemurfu offenfionis jufla , CJ ju^a defen- 'J^V^.^ 
fionis y nemo mn fa\orabilifflmam defenfionemnw». if. 
offenponi anteponet. Eft jufto juftius > sec^uo 
scquius» favorabili favorabilius. Et jufto ju* 
ftius anteponitur. Aut> quid fi etiam offen- 
fio 9 & injufta fuit ^ noftris ? Num conven- 
ta deditio cos nonjuverit? ^Sane non funt*-^'^-»* 
capti 9 qui fc vel per ultimam neceflitatem de- f^j^* **• 
diderunt. Aut > quid fi etiam capti funt ? 
Etiamne corpora bonaque capta^ quasfitafunt 
capienti ? Sciiicet bellum eft nobis ullum 
cum Etrufcis > & prxlium hoc inter boftes 

Hs fuitj 
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n ^'^•^•fuit , quod ex legibus belli publicis ita diju« 
jI^*^*'^' dicetur ^ non ex piratis potius injuriarum, & 
X cm. casdium. " Contra confuldi&mus Alciatus y 
^^"k^d ^ apertiffiDQum jus jubet 9 &neque corpora^ 
refirfcon.^^V^^ bona capta capientibus adquiri. Etiam 
17. Ji/^lbona ? At haecnonerantpugnantium. ^ H(h 
nocb. 3. i^i^ autem foBum nautatum non noca daminH* 
i^.'^*ui. ^ Cum & illi non intelligantur deliquifTe ex 
j.fr. a/. mandato iftorum : & ifti non aliter dedifle 
"^"/ilfs'* mandatum videantur 9 quam fecundum con- 
2Z. * fuetudinem mercatorum. * Non nocerctur da- 
% Dicia. mimf y etfi naut/e dicerent tS de mandato. £c« 
^•'^'•3^-ce> quomodo nec per iftam meam in defen- 
M^ch. dendo iiberalitatem noceri vix poffit nautis> 
I. tr£.Zff. dominis ne vix quidem« At vero cum fue- 
JJ^^i"- rit nautarum defenfio > perque omnem ratio- 
^JHfiii^^ncm jufta y quid nifi ut Etrufci nobis, velu- 
a Atcd. ti ^fpoliatis reftituant omnia ablata & damna.> 
j3»-M9-iinpen(as, intcrefTej f/Udus> castera* ufquc 

Cneu 140. •*!. j' * 

.j; ad ultimum quadrantem. 



Caput XXVIII. 
Naulum deheri pro Turcis^ ab Etrufco 

captu in naVi Anglica. 

QUod Turcae folvifTent in convento loco 
^aulum Anglicae navi 9 idem folvent to- 
tum Anglis Etrufci 9 qui Turcas hoftes> & 
Turcarum bona in navi ccperunt. * Nam 
« iiot.iu. fuccedit vidor in locum vidi. Et poflcflror 
^;^'*i|;quilibet tenetur hypothecaria. Et pro vedu. 
<. * 'ra faht omnia hypothecata. ^ Tenetur Etru- 
h 'Bar. L, /^us pro toto naulo. quicqifid contigerit in 

fs.hd' Tur- 
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Turcarum rebus , &[>erronis9 nonexnoflro« 
rum 9 fed caufla ipforum. ^Tranfeunt res^ '-^iS* 
cum fua caufla. ^ Vidlor utitur jure vidi. ri.^f'* 
Dicite> fi nonuti Etrufcus vellct juribusTur- d V#.l^. 
carum deviftorum , qux iftis fuiflent m bona ^P^^- '^- 
pariter Anglorum ? * Sane bcne vellet. Ergo «'^i -. 
& hoc velit , cujus contrarium in contrario 1/^ >. i^j 
voluiflet. Velitpafllvenunc> quod tum adti- ^- ^ »• 
ve voluiflet. ^ Regula haec fecundum natu- . ' '''^' ^' 
ram ^ ut ibi fcntiatur incommodum , ubi com- f /.zo. di 
modum exfpeftabatur» Et ita paucis de jure. *"<?• ;«''• 
Et fi (quod narrant) etiam fic paftum noftris^;^^' ^- 
interceffit cum Etrufco , rcs fit & tanto pro 
noftris clarior & certior. 

AdjediunculaprofinecK^. Etiam magnus 
Dux confidcrabit cum fua liberalitate > quam 
ultro pollicetur noftris y quod amoti nave no- 
ftri fuerunt , periti illi navis rcgendse , & alii 
pofiti regere navim , impcriri. Navim dico 
Anglicam, quam alii non Angli impcritire-* 
gere tam bene, vclei infucci. Impcritia cul- 
pae adfcribicur. per quam vel Icvcm tenctur j 
& condudor : ut certum hoc cft. Si mihi 
noti eflent 9 qui pofiti pcr Etrufcum 9 dice- 
rcm, fi periti. ^ Nam pcricus , qui ttr egitg ^/^./i* 
bene » experms pcrfcae, magiftcr, &c. A|**^JJ: 
loco fit vidcndum > ubi pcriit navis , fi pcri- 0. 
tus illic pcrdidiflbt. Videndum ab ipfo cafu , 
fi is, contra qucm nec potuiflct pcriuus. A- 
lia videnda ad iftam pcritiam : qux & cum 
difficulcate magna cognofcitur. Qux & fit 
probanda Etruico» nam ncc praefumitut: ca-,^^^^^^^^ 
lus , 6c vis major. ^Eciam nec prxfumi-^.pr.xjS^ 
tur peritia , nifi probetur. nequc cnim k na* 
tura eft> fed ^ ftudio 9 fadoque. 

Adjcftiuncula pro fine c 04-. Dc fcriptura 

brevi* 
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breviculorum eccc feitur ex procefTu , quem- 
admodum ca cft in charta non Turcica » fcd 
Chriftiana. ut apparcat nec in Turcia fcripta, 
& (al& appareant Tufcsb » qui id adHrmant 
tc^*. tamen. * Sic falHcas oftenditur , & dies in 
*»*4+'charu fcriptus, cum charta nulla talis eflcc. 
£c raleat argumentum il re ad locum. 
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I> Ttulit nofterquidam reftis fuum 
fcriptum teftimonium judici. £t 
hoc nihili efTe adfirmabatur , & 
mihi videbaturnihiii. aSdUcet* ^^^ 
& Dodores lcgi noftros , S£%^„^^ 
comperii Canoniftas omnes,.fic (.19. mbi 
communiter aliositatradere : Etiam moveri in **" ^*h- 
iftam fententiam multis, & uxgentibus argu-^"^Jf^ 
mentis. Etprimo, velut concludcnte AiTf&p.D.i« 
fte ) cpiftolaCalifti , ubi hjec funt verba : •* Te- "fi'- * 
ftes ptr qumcun^e firiptwam ufiimemum non ^«['/.'r 
poftrant , (ei pafentes teflimonjum Scant. Se~ ii qns. 
cundo adducunt Cicmentis tertii refcriptum :*•*•'• 



' A nobis e[l quafitum , utium ali^ui fuptr accu- ^2^_^ 
fatione matrimonii mhU "^oce poptia dtpomentts xa^Rifi 
itbeant perfilam cbartulm confcriptionem admittl. ^- '• f^ 
Ad hoc refpondtmtti , qtiod in taiiht4 , ttiji quan- r^^/ctv., 
tum ad prafumptionem , nuUiu4 rmmenti ejl con- i.'n/*/. 
fcriptiof quoadfemtntiam profcrendam : nijiaiia*^- *■*» 
iegitima aiainicula fuSragtmw, Atquenotan- ^',a*T(«f- 
dum in utnque eft decrctali , quod zdiciunCr».i.M«/; 
lcriptu-ss-»^*- 

"^ w. V 
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fcripcuram quamcunque : & didionem pofeunt 
ac vocem. Tertio autem indudtur ratio de* 
i 1. 10. cretali utraque fortior : <* quod Judex dcbeat 
di^indfi. vocem teftis confiderareScattendereadmen-- 
' 3 : ^ tis , & orationis trepidacionem > & teftem ipfum 
Ffflr. i ^P^^ interrogare » & fimilia : quae cum fcri- 
33 $.x.ff.ptore ei lion contingant. £t fic etiam argu- 
ix.>*i5-nientantur in quacftione, ne in criminalibus 
t ^i^r' admittatur procurator. ^ Muha erukfcimus 
rmh. di lojui , qud fion erubefcimusfcfibere ; Inquit Bal- 
yfil: dus. ^Epifiolaenimnonefubefcit : inquitCice- 
fsm.i{. TO. Quartum eft argumentum > *^ quod medi- 
g /.3. d* tatus fermo inficit teftimonium. £t is fcriptus 
^^P' fit meditatus. Atque per hoc argumentum Fe- 
h AretJ. lYnus fane , & Felyni Dodor (. ^ Francifcus 
ti!^'*' Aretinus) probant opinionem Salyceti, * di- 
a Ssiy. L centis : teftem hunc non probare > etfi legat 
€• c. di ipfe Judici fchedam j qua teftimonium conti- 
^^'' netur , quia (inquiunt) videturteftis isfer- 
monem adferre meditatum. Sed & huc moven- 
tur ab argumento prascedenti y quod melius 
difcemitur vultus , color & conftantia teftis y 
li teftificetur fine ledione fcriptttros. Ipfe Sa- 
lycetus fiindabat in eo fe > quod per tabellionem 
fcribi debeant verba atteftationum > ad quod 
AretinUs refpondet tamen > & ad aliud Saly ceti. 
k 9«/. /. k Baldus autem affert & hoc j quod fcheda mifGi 
Itferl^ Judid non probet uUo motb : etfi prius juraftet 
I jifb, i. teftis ifte in judicio. ^ Imo AlbericQs etiam 
8. c. dt amplius , qudd e tfi ipfe teftis a£ferat Judici fche- 
mAnh. ^*"^ > ^ jurct, vcra ibi contineri. °* Itaque 
«.r/>}M«3*.Archidtaconus generaliter» fi teftes e(Tent ab- 
9-^ fenteS) quod fieorum icripta teftimbnia fintf 
his credeodam fit numqumn. Verum & argu- 
inentum eft quintum Aretini : qui dicit no- 
yam fic veriffimam indu£tionem > ^. rotatum. ^. 

q. 1. 
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q.t^ quod prohibeantur pariformicer > accufa* 
tor abfens elle 9 & teftisper fcripcuram efle ab« 
fens> & itzqixc nuUum hc teftimonium iftius» 
Ccut ejl nuUa iffo jure accufacio illius. " Eft " ^^f* 
argumencum fextum , quod & fic fere iiullius^^/'* 
vis^ceftimonium hoc dixerint aliiquoque: EfgoApniMt. 
* 9 cui 9 fi aram tenens furaret. , crederet iiemo,4|4- o* 
ferepifli^m, quodT^olety injiutatusfrobabiti Ci*^ ^* 
cero tnquic > fet ep^olam. Apuiejus in Apolo- 
gia illa (ua judiciaria ( ad quam de his nocac fra« 
cer meus) ex Kbelio. Acque haec func y quas 
concra hunc noftrum teftem ego difpuco omnia; 
Sed & pro eo func alia tamen , quas adfirmenc 
boc temmonium. ^ £ft Bartoius y qui ita fcri- o &rf . t. 
bic , ilji^o y an fejtis peffit deponere diSum fuum JJ^^ ^»- 
infcriptisi Putop quodfic. sitamen ludex Vel^ 
let eum Triderey fS audireloquij bene pcifet hoc fa^ 
cere. quia Tpidebit, qua trepidatione aicat. P Eftp jiieMj, 
autemcum Barcolo Alexander^ Mynfingerus^ i^'tf^!5: 
& forciffime Decianus ^ qui & mulcus eft in x.' nr^"}. 
extollenda Bartoli autoritate» Etiam ut illi uni & s- «^/. 
(quod Angelus Aretinus dicebat ) plus credi^'^^ 
debeat , quam aliis omibus^ ^ Atque de eadem q i^icLS 
autoritate idem Decianus alibi : Slukfuid Bal* i.mAi. 
dus y Sf^lycetus tS ahi contra tenerel^idemut , fa^ 
tiiefitameny quod Bartoha magna autoritatis lu^ 
rifconfultus hoc fenfit* At hxc mitto, Nihil 
addode autoritate Alexandri. Non fkcioma* 
gnum fundamentum in eo > ' quod & Baldus r 'Bai. n 
aliquando , tc Butrius tenuerunt idem cum %*^^t^fih 
Bartplo. Pugno aliter. ^ £t primo fit ratio y( s^. /; 
quod ediftum de tcftibus eft permifiorium. Et "• ^^^: ?• 
mihi itaque pari ratione penniftbrium fit cdi-*^';^'^^^ 
€t\xm de teftimoniis > quodque vetitum exprefle H^fi.e. * 
non reperitur > & improbatum^ id fit refte.S^.it. 
Sed hocde quo agimus; prohibitum non eft; 

uc 
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uc & frater facetur meus. Secunda eft ratiO) 

quod ut poteft teftis (certeincivilibus) refer- 

re fe ad prius di£ta , etfi ea fint di£fca nulliten 

t iBirtr.u « Qux communis opinio eft y itaque poffit & 

^'J!ni6f. ^^ fcripta fua fe teftis rcferre : & hanc acqui- 

^«/Aft/ parationem faciunt Alexander, Mvnfingerus j 

g9nf.66. alii. " Etiam Panormitanus > quoa poffit teftis 

^//iJ. ^^cferrc fe adpriusdida : ne forte pcr oblivio- 

CMifioth. nem incidat in crimen falfi. Qux & hic valet 

dearb, ratio. EtidemPanormitanus> quodvaletap- 

^G^aiL^. pellatio , quam in fcriptis redadam appellans 

«V-iW- porrigit judici : licet non legat ^ nam fatis vi- 

r#. Ge.de^' deatur eam Icgere > dum fe ad eam refcrt. Qucxi 

^uFmLt. ^iniile poteft hic cfTe tertia ratio. Eft quarta jl 

x.ioif/;x8'. definitione ejurdem> quod notarii^ juffi de- 

nuntiare contradtum > fatisfaciunt jufTui j fi in- 

ftrumcnfa aflPerant & rclinquant judici. Qnn- 

taratioeft^ quod abfentium non prorfusrefpui- 

X L^^.de tur teftimonium : ^ fcd alia effe autoritas di* 

fiLii^t citurpraefentiumtcftium, aliateftimoniorum, 

X. 5/3/ ' qusc rccitari folent Ut fit pro certo aliqua & 

iftorum autoritas. Etiam nec dc abfente nunc 

agitur > fed de prasfente^ qui fcriptum judid 

teftimonium juratus adfert. Eft ratio fexta 

cxipfa /. 14. de dol.rc. pcrquam ibi ponit opi- 

Bionem hanc fuam Bartolus : & in qua legi* 

mus de tcftimonio fcripto valido, Et valct il- 

lic fane , fi judicare habuit Judcx fecundum il- 

lud. Incpte omnino Panormitanus> valuifle 

illic> quiacontradi<5^um non fuerit« Quisho- 

mini hoc revclavit ? Quiid eft vcrifimile ? Qup- 

niam fi' fuiffct contra^i(flum > non probatum 

tcftimonium extitiffet ? Hoc Panormitanus ? 

& in pctitionc principii agit inepte. Et neque 

y W.rejh alterum eft aptum , y quod habent & alii $ Pol- 

mndT' lianum illum non cflc verum teftcm» Nam 

ctfi 
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etli (cribunt Dodtores comtnuniter 9 in ea lege 
cradi difpofitionem > collatam in alterius volun- 
tacem tacitam > valerefpecialifiavoredotis : Sc 
fic non fit PoUianus verus teftis ; taraen ridicu- 
la ea interpretatio eft : ^ ut oftendit Alciatus^ % jtu,^. 
& conftat hodie omnibus , qui veterum omni- f*^. i^* 
um interpretum ridiculam captatorias ^^P^^^^^f^^l^l 
tionis explicationem norunt, dicentium eam ^"'^^ * 
efle captacoriam > quos in alterius collata eft 
voluntacem . Porro efl ineptiflimum, quod Mt "• 
nbchius ^ & Covarruvias in bene mulcis emen* 
datis codicibus ajunt^ nonlegi , Jufatus fcri^t , 
fed rogatm rejpondit* Covarruvias^ etiam exponi 
pofle y jufotm fcriffit ^ id eft , popria fMnu fub» 
fcripjh. &ut non tradari illic de tefte y deponente 
per judicialem folemnitatem, £t hocultimum 
eft idem cum primo Panormitani. £t refutatur 
adbuc illis verbis Icgis > id c&^ pro marito iratus. 
Aretinus inepte^ coram marito, extra judicium^ 
imarito putlU juratus i qux dc produ&o func 
injadicio : utjufjurandumfcmperfoletteftiin 
Judicio deferri » non extra Judicium. Item & 
illis verbis refutatur > cum, cujus notio eft ajlima* 
turum : quasremagiin ludicio^ fignificant) fi 
verbofe non funt appofita k Scsevola* 'Eft PoIIi- ^A^^ ^ 
anus verus quoque teftis .*-quem paflim appellant uL j!*** 
teft^ omnes : & qui cur ceftis non cenieacqr > ^* /•y* 
hauduUa diciracio poceft. Sicftat mihiopjnio*'/'^^* 
Bartoli. Proquaaddo,quodfervaridiciturVe- 
netiis communiter > ut teftis deponat teftimoniu 
fuum in fcriptis, ut is teftatur^qui additiones Pa« 
normitano fecit. Atq,* fic Lud. Romanus in pro* 
pofito^quod confuetudo loci poteft probationem 
de jure invalidam» faccre validam* ^ln rcffioh Gafi.i. 
Bohemi«> in Archiducatu Aaftriae, in Bavaria>*V« «^»* 
alibi receptum > uc nobiles & illuftres perfonas 

1 poflint 
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poflinc per fcripcuram fub fide fua obfignatum 

judici mittere. Etintelligimus , non efle im- 

probabitem rationem hanc teftimonii dandi. 

Quid Romac ? ^ illic fuiflfe confuetudo ifta 

videtur : uc de illis intelligimus ^ teftimonio* 

fum j ^a miiari SOLEKT. Etiam ex eo> 

quod Hadrianus dicit» teftimoniis non effe a- 

pud fe locum > nam fignificat fatis » locum iis 

€ c»/^. apudalios efle. ^ Et vero ex iUa lege , fic poft 

ufiXriff. R^empublicam everfam fuifle > notant Cujacius 

./.ie/«r/acBriflbnius, Ihnte Republica nonabfentcs» 

necper.cabellam dare in judiciis publicis tefti- 

monia ^ fed coram , & praefentes dicere coa- 

^os^ adnocant. Injudiciify inquiunt^ publiw. 

Eigoinaliis judicibus necftanteRepublicaifte 

d ttsr^ mosfucrit. ^Etnuncfuperaddoiilarlarmeno- 

ai. J^^ ^ '^^^ f^t^^lv^if ^ f^v TUif^UfcuiWf. Ut U 

incriminibusficnecefle> produciteftes ipfos, 
jam in civilibusnonfitnecefle. Etfuerithaec 
ratio odava, proiftispartib*quasdefendimus. 
£c non improbentur hxpartes per rationcs con* 
e^Kif trarias. Nequeenimobftatprimaratio ; ^cum 
^^i«.'**&Dccretiaucoritasnonitafitfirma, uc jus fii- 
ciac. Eciam neque in cafu 5 qui nobis propo- 
nicur> Califtusloquitur : qui deabfencibuslo* 
Quicur : nofter autcm cafus de prxfenci eft ce- 
fte f qui fcripco prolaco narrat y quse cognofcic 
io caufiTa. Non oftac raciofecdndayquoniam 
loquitur Clemens in fpeciali illo cafu accufatio- 
nis matrimonii. Supet accufatione matrimonii 
illiceftquseftio, in talihus eft illic rcfponfio. in 
tauffc^ matrimoniali y fumac illic Panormicanus. 
Atquedicebammodo, fuiffc&cafus fub Ro- 
dianaRepublica, in quibus hoc ceftimoniuhi 
nonadmiccerettir^ nonin criminaUbus admit- 

tatur* 
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tatur. EtcriminalisillaficcauflaClementis^ fic 
matrimonialis , quse folet criminali etiam ia hoc 
propofito conferri ^ Atque fpeciale eft matri- L^J^J^^ 
xnonii quoque ut prdbationes in eo non valeant, "''' 
quasinaliovalent. Eftadhuc ( quod notant o** 
xnnes y quxftio ibi de divortib > ut tanto firmio« 
jres & fingulariores defiderentur probationes. 
Dicerem y & loqui illud caput de accufatione» 
non de teftimonio : & efle poficum fubtitulo de 
accufationibus &inIibrisnonnuIIis deeflepar* 
temrubricse, qu« habet dc teftificationc. ^Ut g s^eeJi 
autem fadlius folent admittiteftes, quamjudi- ]'fr)^j]' 
ces : itafortadisfintiidemadmittendi facihuS)i/rr«;i«i£» 
quam Judices. Et funt rationes utrobique com- ^^; '• »|- 
muneS) materia enim probationumfaepetoUi- ^J^^g^^ 
cur t fi ar&etur. ^ £t de accufatione nuUiu4 ad- ^e jndicJ 
mittenda per fcriptum > etiam alibi canones ac p^». c ^^ 
legcsyperfcriptum numauam ncipicuur^ &c. Prior ^Jj^n^ 
tamen certioreft reiponCo. Nam poftenorih /4/3. 
huic refiftit fortiter ratio Arctini ^ quinta nobis ^. 9-^ •''^- 
contraria. Et illi tamen rationi etiam mox rc- ^^'^\\c. 
fpondebimus. Rcfpondetur nunc tertiac : > quod ^d. c. %. 
imo tota hacc examinatio teftium pofita eft in s '/•*• 
arbitrio Judicis. necisilludfacercdebet, quod*^^^^; 
petitpriorpropofitioargumcnti, ut itaque vi^teffi.n.^ 
demusy paffim a Judicemandarialiisiftamex* &i 3* 
aminationem jure. ^ Unde Nellus quoque fic ^^'"li^ujg 
tenett quod in criminalibus teneat ea ratio dc ujiLn.^o. 
vultu> & trepidatione > nonincivilibus :*cum 
in civiUbus poffit ludex examinationem teftium 
alii committere. £t fimilia apud eum in tradta* 
tu de teftibus , ubi & fic firmat nobifcum in 
ipfa quaeftione. Cjcterum & pofteriornega- 
tur didh argumenti propoficio ^ quia etiam 
fcriptori accidat > ut trepidet 9 palleat > titubet 
dum fcriptumipfe offert ludici coram jurarus. 

I % Poteft 
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PoteftprocederecapropofitiOj cuiri abeft /cri- 
pcor. £t de abrente & tefte » 6c accufatore lo- 
quuntur omnia contraria. Alioqui accufatio ju- 
bctur fieri fcripco,licet vetetur fieriper fcriptum» 
quodeft (utdixi) perlibellum^pcrepiftolam, 
If^l/T/r" '^ '*^<^e^><'i^'»> ^ "t inquit Harmenopulus. Re- 
6% 6f!' c^to i''i"5 hanc alceram fententiam : quac & fa- 
cere videtur contra nos » £u9 %\ hh ^^JftiirH i(^- 

fi.ufTvoJii. Ac & de abfentcloquitur tefte > cu- 
m Hofl.(. jus depofitioncm alius proferat. ^ Teftimo- 
7-'*f"i- niavetantur, qusc dicuntur non praeftito jura- 
<.a awi mento Teftcs func prasftito juramento > ut fic 
ms.a(t\ explicant Canoniftx differentiam.inter tefti* 
*•• monia & teftes. " nec repugnant in tofum 
3.if/r/?i! civiliftx. Acquc hic juracus quoque habetur 
Cijir /3. nofter tcftis. Etiam nec adeo fortis illa confi- 
^^•^- deratio fit k titubatione : ^ cum faepe multi 
v.s-fi. ^trepident) pallefcant, alia id genus faciant ob 
iMcnoeh. pulillanimitatem ♦ &c. P Alii contra confi- 
^M^^^h ^^^^^^"^ ^^'^" obfirmato hic fe gerant, & illi 
i.pu/L' ^^^^^^ ctiam prompti dicant aliquando cum 
29.ft.y1 pudore 9 tremore^ pallore : 6c quidemcum 
p a%frraverum teftimonium dicant » hsefitant, fe fu- 
froF^t. ftentant > omnia verba moderantur y ut fic fii- 
' ciant omnes y qui teftimoniorum religionem > 
& fidem colunt : totiufque hujufce rei quae fic 
vis. qu^autoritas > quod pondus , norunt : 
rcliqui contra hasc omnia > ignari reIigionis> 
fecuri numinis nihil in dicendis teftimoniis ct* 
i^m falfiflimis commoventur. Et de utroque 
hoc genere ica Cicero in duabus orationibus. 
Scid jamquartorefpondearurargumento> quod 
fcripcus fermo non eft ille meditatus > quem 
improbat lex in teftibus. Ilie rmprobatur> 
qui compoficus pluhbus eft ceftibus> ut vide- 

antur 
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antor conteftes &veridici omnes. Iraquc^ nec 
loquitur lexdeuno> atdepluribus> Uirtmu^ 
ntimy amdemque meditoium femanem atttderine. 
Alius mediutus fermo non improbetur. Eum 
pofcitreligio jurifjurandi > autoritasteftificatio* 
nis. Hecerdamim > Jbidices , fuanta opere Morare 
fdeatisy nanmodo fiid dicatis fro tejlimonio > fed 
Mam quibus yetbis utaminiy &c. ut eft apud 
eundem TuUium in Fontqana. ^ £t noftri q Ff/y.r. 
cuoque quod teftis , repentine loquens > prag- ^^^\ 
fumitur fubornatus. Neque ego tamen non cgnf. 149.' 
audio Budasi notam in Accurfium ifthic ad l^s 
verbum > ex tempote. Sed lex cum Budxi inter- 
pretatione rcfponfionem improbat teftis ex 
commentario , non meditatum teftimonium» 
Interroget ludex » fi vult > hunc teftem > hic 
refpondebitextempore^iftam interrogationem 
dat opinio Bartoli. Ipfe teftis & cum fcripto 
obtulit > fe repetere velle novo examine % ac 
voce omnia. Atque hic adeat mihi ludex ad 
Decianum > concludentem > quod cum ludex 
poflit hujufmodi teftem repctere & iftam tollere 
oifficuitatem, hoc fane C^id & aliiantea trt-tNeiLdf 
diderunt ) debetfacere> quoniam & debet lu- ''A^" 
dexadjuvare, quantum poteft, non fubverte- ]|*fi,^'7* 
re pfobitiones. Refpondeturargumentoquin-^i c dt 
to Aretini , quod m abfente loquatun Alio/^*^ 

ui prasfens habet quoque accufare ex libello. 

t itaque minus pareifitteftis : qui non adeo 
folemniter dicere habetteftimonium. £t hoc 
ab eodem (credo) favore probationum- Re« 
fpondetur argumento ultimo » quod didhim 
eft| in abfence ^ injurato procedere illic di- 
£ba. Et neque tamen illic di£la condudere nifi 
ad fidei dimmucionem.Nam quod teftimonium 
hoc faciat prdefumpcionem certe > Hoftienfis» 

I 3 Butriusi. 
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Butriu8> FelynuS) modemi omnes (tefteVi* 

vio^ tradunt, &quidem cum Clemente. Ita 

autem & in aliis quibufdam caGbus falvatur 

fSfec ^^etiam ab aliis Bartoli opinio. ^Salvatur in eo • 

^'•^^^'^•qui loquinon poceft. Et hoc Bartolus notavic 

ft^.i/ ifj^.^uoqueyfed ut tueretur generaliter fuam opinio* 

nem. quaii necfit defubftantia tefhmonii > ut 

voce feratur^ fi alirer ferri poteft. Nam fub- 

t Vtv. ftantiaipfanonvarietur. ^Salvatur communi- 

€§m. ♦^»-|.^r , fi ipfe teftis etiam legat hoc fuum teftimo- 

nium. SaIvaturinfa<ftovaldeintricato : ubiti* 

metur de variatione & inadvertenria. quod & 

Felynustradir& Aretinus. £t quod nos dici- 

mus per eandem rationem in omnitefte> qui 

difHdat memorias > & in ia&o nec valdc impli- 

cato. Salvatur^ finullafufpicionelaboretteftis. 

Sic enim ceflat ratio contradicentium , ut de co- 

]ore, &vacilIationeapparerepoftit, quodDe- 

cianus. £tquodfundathicreguIam> cum opi« 

jiione Bartoli , quia fic fit regula > ur quihbet 

bonus, veridicufque pnefumatUr- Sed & aliac 

funt falvandi rationes : quas » ut minus hic 

aptas> practereo. 
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Depecunid tejii data. 

^i.^ttefii. A Dfirmant*Doftoresomnes> dariteftibus 
c^varr. -^ fumptus oporterc. ^ Et itaque eofdem poftc 
r^i.pects* promitri , certu m eft. Sciiicct ( ^ quod ait An- 
#M* f . 1. ^haranus ) non pretium eft id quod vetatun 
hiut^^Etfic folicitaffeteftes^ obIatapecunia> utve- 
4mr. 17* nirent ad deponendum > non (it falfi procurati 



' 
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nrgutnentum : quia dari pecunia pro viatico 1 
& fumptibus poflfit. «In fumptibus nec dedu-< -^'^*-'* 
cuntur iij quos feciflct teftis domi» ut magis^'^f^f7** 
communisopinioeft. Etiam potefl eidem dari^i/^V/ 
in compenfationem operarum, quas amiferitM/^^ 
& de quibus fe > ac fuos alebat, ut fignanter 
didum k BaldoFelynusfequitur. ^Cui egoad- ^ ^"^^ '• 
doFulgofium: item Andream Gaillium^qui ',yf;.^iJ^. 
citat alios t & obfervantiam Delphinalcm ; & S.fMifum. 
dicitacquidimumf acfummas rationishocefle.^*^'* 
£t idem Felynus de eodem Baldo^ quod licec 
etiam dare tefti in compenfationem damnorum> 
quac paflbs teilis e/l : puta fpoliatus efl a latroni^ 
Dus>dumvenitad teflimonium diccndum. £c 
cum ita datur^ non infringirur teflimonium. 
Et nihil cfl> ^ quod fcriberc videntur conrra hasc E ^^^* 
FrancuS) &idemGailIius, nectemporis, necj^lj:^^* 
cmolumentorum ^ quibus teflis ob abfentiam 
caret> rationem habendam ; quoniam teflis ob 
teflimonium jion lucnim quxrere> fed graris 
veritati adfifleredebet. Scnbit Francus> errari 
in hoc multoties > quod tefles non modo expen- 
fasrefundifibi) fed & damna farciri patiuntur» 
vel poflulant : efTe enim contra fingulare > & 
menti tenendum Baldi di&um : & contra pro« 
hibitionem juris> quod folas concedit expenfas# 
itaque non probet hujus teflimonium , qui pras- 
ter expenfas quid recipit contra prohibitionem 

{*uris. Nihili ifla funt > inquam ^ quoniam ^i^^'^ 
laldus in citato Franci & Gaillii loco fic , Tefli.-^de}rm.& 
hus debem exfenf^ tefunii # fei mn damna. Qux 'i. ««f. 
an debeant > quaeflio alia efl ab hacnpflra > an 
poffint > ut re&e diflinguit Felynus cum ipfo 
Baldo. £t ratio illa Gaillii vana efl^ dum propo- 
nit de damno vitando > & concludit de lucro ca* 
ptando. Jus autem facit expenfas> &recompen-» 

1 4 fationes 
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fatione^ operarum : uc di<ftuin cft« AiWf«f A^ 
iMin9ck.^'n0. iNonvetat) aliquidpraeccreadaripofteaf 
df^rk. d um non prascelTcri t padum. Amplius dicimusf 
kim^. ^ corruptionem eflc permiflam teftis. ^ Prctio 
cMr/i99.poteftinducite(Us> ucverumdeponat : (ialias 
^#n«f. I. recufet > utcx*Archidiacono> acBaldoaliiad* 
^OhiMi^ firmant non dubitantcr. ^ £t quidem Archidia« 
n0<k. d§ conusita > Hugoditit > fit^i licei dare puUiu fra 
MTk. esf: juftaftnttntia > CS? Vw teJHmonio. Et Leges comra^ 
]^f^l;ji^loctunhabmty atmefiduhitm^ qtio animodent, 

r* i *fecundum taurentium. °^ £t Baidus f quod harc 
^rr*.c. cft cautela > non corruptela. Ripa autem no* 
ff* ' '* tantcr > cflc hujus deiinicionis rationem 9 quod 
in 3jtc«teftis> rccufans teftificari) pracfumitur comi« 
*^^«^^/-ptus } " utinquit Panormitanus : & quidcm 
n Fsmr. f quodaddit Ripa) k partc : cui fcilicet bono 
t.udtii*i^ fic> ut ego de vera ^ veteri formula fupcr- 
^•^1* addo. Ergo (Ripaconcludic) contraria corru* 
J^ySJ^lptionc potecit induciadteftificandum : ^quo- 
fkfJ^Hk. niam licitum fit fraude ^ ftc inquclltibusrepelle*» 
/. frdfit. re fraudem. Ego cum Baldo negarim corruptio* 
q L#«!l. ^^^y quasficcaucio. ^lUacft corruptio &illi« 
i ^.^i^^cita» quum quis > videns^ h\Rs fe oppugnari 
r ©rr*/. tcftibus, rcpugnatitidemteftibusfalfis. "^Scib, 
f.cnf/i & illud dici » quod teftis j accipiens pecuniam 
num. 12 quoquc & verum dicat 9 commictit falfum, 
Sed id in ipfum teftem fit di&um , non in pro« 
ducentcm y aut in teftimonium : fi ftant jam 
ahtetradita, Favet etiam producenti » quodde« 
dit publice. Videlicct vitat fufpicioncm animi 
inafi> quod geritur publicc : ut cft ^ Meno- 
chio> etiaminiftoexplicatumcafu. Cumeft 
dubium 1 quo animo datur y tum leges locum 
habenty quas vecant dare« Quod autem Fcly* 
nus cum Hoftienfi 9 & Bucno > quos citat» 
Judicis fcienciam defiderat ia hac cxpenfarum t 

vel 



HispAN. Advocat Lib.il 137 

vel datnnoratn refufione • ne fraus legi fiat : id 
fic eft > cum res publice non geritur : itaquc 
fraus cimecur^ cum autem agitur publice res^ 
cefTac fraudis rufpiciO) 6c Fclyni adnotatio. 
Eciam nec lego iilud apud Hoftienfem > 6c 
Butrium in loco > quem Felynus citat 9 in c. % . 
de teftL Sed omnino nec pi-ocedat > nec a Fely no 
dicaturidincafU) cum imocorrumpere pretio 
teftem licet. Quis enim coram ludice > qui 
poteftcogere) nolit> nifi pretioindudus> te* 
ftimonium dicere ? Menochiusfic: Sedhico^ 
tfit Itidicisdiligenticiy ut ferfcrutetur^ac judicet ex 
cottditione perfinit , acpecttniadatafummaf VerJ- 
Jimiie anjtt > iliam ioco tnercedis > laborum ii ex* 
fenfarum datam ejfe. £c plura dari pofie hic 
vulc : & de datis facit arbitriumludicis» non 
adhibet dandis. 
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De tejiibus inftruSfis. 

PRecibus 'induci adteftimoniumferendum 3,'/^^. 
poflc it&ts^ dum non interveniat corruptio> nt/ote. 
hoccertiim. ^Sic&inftruftiotcftiumprohibe*^ i. ^* 
tur corruptrix ♦ non admonitrix. dicic Roffrc- 'J^i^g'^^ 
dus in fuis Iibe]Iis> in titulo de S: C. Liboniano> Ts^or. d 

3uod teftis fuit inftrudtus a partc > uc verum ^diPm: 
icac > non dicatur fubornatus > de quo di<Sto j^^^^^^j^* 
facfc gaudium Baldus > uc ifta notat Felynu^ ^r« ^'^' 
^ Ac Baldus ( quod Odbfredus dicic ) quod o^c. e t. 

Jt ttr. pei. Ali. 6. ewnf. 29. Afjnf^. •hf. yj. 3it. l. tfh. C.fi ex fat. 
ifflr /• IX. C. de hit , qm a%, non po. c "BaL L «ir. 4$ 

tefii 
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non debecadvocatusfalfoinftruere teftes : fed 

bona fide bene poteft ad hoc > ut fciant dicerc 

eum veritatem.. £t addityfeciife id fe multoties. 

i 9j/.i.<iEtidem) acquealiidiftinguunt, quodautfuit 

1. 1 i.n.47 teftis inftru<Sfcus y ut adfirmet vel neget : & tunc 

4». Ms' (jj fubornatio ; aut cum vellet adfirmare vel 

fr!^\l negare. ut utaturvera& congrua ratione : & 

€9mci tunc non fit fubornatio. ^ Informatus teftis , uc 

1107. w. loquaturperverbacongrua) nondiciturfubor- 

c^3W. f. natus> ut idem Baldus alibi. Et Aretinus > quod 

9.91.20. deteHeb^ produdi ab una partedifcordantesnon 

/^»*. reducuntur adconcordiam t ut probent^ quia 

imputet fibi pars producens > quas non inftruxic 

teftes de veritate prius : vel non fcivit prius > 

quid di£turi illi eflent. Et hic notem > quod non 

tamen debet teftis promitterecertum quid. nam 

fic repelleretur> ut alia adhuc eft Baldi diftindio. 

^P*/'/'J Certumideft, quid, quale, quantum* Prse- 

Jl^^/ '^ dixiflc non noceat^ quod non eft promififle. 

* Cacterum nec noceat promififle » fi licet eos 

jnftruere , ut diftum eft. £t nihili folet efle 

g nsL ifta promiflio. ^ cum teftes fUrumque promit- 

SmIj.Cs' i^x^i^ £cnon fervent ; unum dicant parti, aliud 

^^*^JJ,"'^,*Judici : parti mentiantur f^pim. h Et tamcn 

ff 5br^. excufatur pars quoque, quaecredidit y & de« 

fratirm' cepta eft, ut pomtcontra teftimoniacxcipere, 

sffi^.' ' ctu jam non poflitcontra perfonas, quas pro- 

h H£rt.i^ ducendo probavit > i ut flc £ft traditum quidem 

•V: 16. gcneraliter. ^ Et fic recufamus Judicem > quem 

^!nk. 'impetravimus : necappellamus propteriniqui- 

j2i.«i.i9.tatem ejus perfonas: atab ini(]uitate fententix 

>^**»^*cjus appellamus. 

5^1. 3 Jj! 3^1- 39^- 44^.49/- Cefh.stZ Nm. 24. k Sfec. di 

Caput 
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C AtV T IV, 

De te/lmonio litigdtoribus frddiSfo, 



T 



Eftimonianonvitiari^ iiteftes ante figni^t Xf/y: 
ficarunt parti > quid eflent depofituri ♦ ^•^^•j"' 
Salycetusdefendit. Et pulcrein prafticis ob- ^*^^ * 
fervationibus Cancellarius Palatinus 9 non efle Hsrt. u 
malutn > quaerere kteftibus> quid de caufla*^*!^ 
fciant : ut pars ^ quss eft eos produdura > fic 
deliberet) quid poflit probare, non enim ifla 
fit fraus ) fi aiiquis curat de parandis (ibi proba- 
tionibuS) £c ita fe refpondifle cuidam nobili> 
qui interrogabat > an fme prxjudicio aliquo 
pofletquofdamaudirefupercauflapriuS) quam 5 ^;^ ^ 
litem aggrederetur. Itanabetfc veritas. ^lE.isHtk.st' 
fcio tamen 9 Albericum Rofatum tradere,f'^-*7* 
quod didum talium teftium % qui teflimonia 
partibus recitant , nihil valere videatur. ^ Sed c Gi.ji». 
&gloflator9liisnoncredi) quiutriquerevela-'P^<f '• 
verunt teftimonia fua. Etcum gloffatore ite- '^■^'^A 
rum Albericus atque Fulgofius. Nota (inquit 
FulgoGus) quod perfefta depofitione teftis» 
exeo> quodpoftca fecit^ teftimonium fuum^ 
rede depofitum ) fidem amittit : ratio^ «'quia 
ita praefumitur fuifle ex pado. aliter non de-'^-'^-^ 
beret vitiari teftimonium > rededepofitura-^^"''' 
Atque ( inquiet alius ) fi fecuta revelatio dati 
teftimonii arguit^ padtum fuifle de eo dando 
magis revelatio > &prasdi&iodandi arguet da« 
tum ex pad^O) ut praecedentia influunt magis 
in fequentia > quam ex contrario. Caeterum 1^^^^ 
id primum nota , male intelledam legem glof- J^ ^* ^; '• 
fatori ) Alberico > Fulgofio y ^ Baldo , Flo^ ditefin' 
riano > Speculatori > oc fi qui funt alii > perS-4* 

quam 
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quam legem de ifla revelatione > aut prasdii^io* 
xietradunc. Siuif^fo^ ytl^am ttflimonia dixe^ 
tum t \tl utftquf pani prodidetunt y a judicibus 
coynpetenter puniuntur. Ha^clex : In qua podi^ 
derunt ^ male illi cenfent efle > revelaverunt. 
Prodere teftimonium utrique parti > eft dare u- 
f3rf)S/. triqueteftimonium. ^EtficGrsci» •i^mhuim,^^ 

Hsrme» T 49^^9-^00 §ef >f^9iv» yififfSrm. ^ £t Latini fic lo* 

«•^'•"^•quuntur > dare alicui teftimonium > fenten« 

g-^^.^,tiam> &c. Cervottiillagloftaproculdubioeft: 

fztfj.ii.hqui numquam fecit gloftam unam bonam: 

di iefh. L adeo ut gloflx falfaeappellenturvulgo Cervot- 

hp€. dt Tii ^^^* ^S^ ncque ad eam eloftam habeo nomen 

jtut*. aut Accurfii> aut boni ^iusveteris gloftbgra- 

^ ^^y P^^* Accurfius ibidem accipic legem > uc nos 

^^/^^/accipimus> ineo> quiadverfusfidem teftatio* 

^^.dcfih nis fuac loquitur contraria. Sic fcilicec often* 

j^m. 1. 1. diint nobis fententiam Accurfii leges » quas Ac* 

f^''J i^curfiusilliccitat : »qua&habentdevacillantead. 

ttfiiMj. verfus fidem teftationis fuac de praebente tefti« 

'^/^(T* monia inter fe diverfa > non de revelante tefti- 

monia partibus. Sic & Francifcus > doftus « & 

laudatusfilius Accurfii> fi-ater Cer votti > inter- 

pretatur deteftimoniis contrariis> adverfa no« 

k 3jr.i. minaverat Accurfius* ^diverfa nominat Bar- 

t.ie.cd* fQius : & exponitdetefte, quificdixit diver- 

^^' fa pro adtorc & reo , pro partibus diverfis. Ec 

n6to > quod fic Bartolus & Accurfius interpre- 

tantur> /. iCMtefii. per /.17. ad Leg. Corn. de 

falf. & retro hanc 1. 17. per illam /. 16. Videliccc 

& quod in alrera eft prediderunt > in altera edpra^ 

buerunt. Addonunci quodfiinlege Pfd(Imif- 

ftimonium eft revelareteftimonium > truftra ad- 

ditum de utraqu» eflet parte , quoniam idem 

fuerit pro certo > etfi uni parci revclafiet tefti* 

monium 
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monium teftis^ nonutrique. Speda ad Ful- 
gofii rationem : qux condudit pariter & in re« 
velatis uni tefiimoniis. Quxretu^ quam potes 
aliam. £go interim Salyceto » Hartmanno- 
que addo illam communem omnium opinio- 
nem, ^ouodnon intelligantur cognita teftifi«i Uir. 
cata ex iita revelatione : quia nec revelatio fa- -*>*®^^« 
^aintelligiturpropterejusincertum. Et itaque Jj^^^^j^ ^*** 
condudo cum Salyceto , minm in^Iligi co^ suth. st 

fnita teftificata ex iila prsed^dtione. Cum Bal- 9«^ ^fi^ 
o mubomaiu dicendum» non didicitateftifi-^^^^* 
cataexiftaprasdiftione : quoniam cxiftis {cr^uftu 
monibufiwiZd *poflit haberi certitudo. Adde^ 

3uod & confilii mutatio hic efTe poteft in pras- 
lAione. ^ Cum Hoftienfi > & aliis idem ^ m Sn/r. 
quod certus quis non cft ex verbo volatili ^]^^\\V*^ 
revelationis. Etiam quia oblitus didorum ^. ^.'y>,Jl 
efle poteft teftis» " Addam in terminis for- tmitjtii 
tioribus Baldum 9 qui fcribit quod non V^^^^^^\2^lial 
robur fuum teftationes , quas vidit pars k no« ' '^ '* 
tario. £t icaqueperdant multo minus per re* 
vdata ^ tefte. ^ ^liror Decianum in leftis refta- o D<f*#. 
tionibus dicere^ quod multum de fide minua- 7-P''- »7* 
tur. Dicit , nihU allegat. P Quod notarius p^«i#c*. 
puniatui- , item teftis > id quidem vere ^ & cum ^'f^** 
aliis Decianus. Sedeaaliaquseftioeft. ^No-^ Uc.dt 
tarius manifeftans di&a reftium ante publicatio- ^^- ^"^ 
nem > teneturfalfi, ita condemnatus Padu^de;J^J^^r 
meo j 6c aliorum Dodorum confilio j ait Jaco- 91. 
bus de Belvifo. £t idcm dicit in advocato» 
procuratore» qui inftrumenta 9 alia manifeftat 
lecreta. In Judice ^ qui fententiam revelat» 
antequam pronunciet. ' Non vitiantur dida t Cjfir.h 
tcftium > licet paftes fuerint prasfentes cxa-]^'J^- 
mini , quahiquam ( & h}>^c alia item rcs ^^ 
tH) partes fic nequeant novos teftes pro* 

ducere 
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ducerefuperiifdeinarticuliS) vel diredo con* 
trariis. quia didicerunc teftificata. E& alia 

3uxftio> an verbum Pfodidemnt in l^e fupra- 
ida iignificet revelationem : quod Cervo« 
tus & alii plures voluerunt > & alia > an fides 
his revelantibus minuatur teftibus : quod non 
dicunc^ nifi Fulgofius & Albericus. Depu- 
niendis his teftibus loquitur lex illa > non de 
teftiinoniis infirmandis. Etiam quxftio alia 
eft 9 in teftibus revelantibus dida , & alia in 
pnsdicentibus dicenda. Hsec quseftio noftra 
eft> inquanecvllum habemus, quemfciam> 
contradicentem > habemus nobifcum illos o- 
mneS) qui in altera quasftione cenent > reve- 
lationem didtis teftimoniis non obefle. Ha- 
'bemus diferte d. Harcmannum &Salycetum. 
£p^^^/Sed & Panormitanum & Fclynum : qui fcri- 
ft. di tsp. bunt diferte > non vitiari teftimonium alicu* 
•*»-'^''^jus> fi prius in prxfentia partis dixit, quide- 
ufiiloi. ^^^ didurus in judicio : imo efle cautelam ut 
inducacur ad prius dicendup ; ne habeat ma- 
xTUnrMJ. teriam variandi. ' Qux notabilis theorica 
%7. de Bartohfit. "Adquamtheoricarnnocemushic^ 
{^^Veph. 9!^^ ^^ viderur illa k pluribus reprobari iri 
<m/:4ikineo9 quodhabet de puniendo teftevariante 
cvmf^poenafalfi : tamen tenetur in hoc abomnibus> 
9ii!^^* quod illa praedidio eft cautio , non deftrudio 
teftimoniorum. 



C A p u T V. 

De tefiibtis crtmtnofis. 

I. ^iT^ T^ •criminibus admitti teftes criminofos, 
5I 10.' X cenfent Crasci interpretes. ini fisi^fiifm isn ptm$ 
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f0^^fp^i>^t:fh» in tifiibus , fupef^ittfiificantibusy 
autfufcr injurtay autfimiUbus wcumflantits, o^ 
mnino non fpeSianttif marcs ttflitm > t^ yita » ut 
Magifier dicebat. £c ratio fit) cjuianoo^ ut in 
conventionibus >promptum{ithic teftesadvo- 
carevicx probatag homines. >>Ca5Cerum' in*-''^'*-'- 
criminibus exceptis admitti teftes iftiufmodi y DictJ!% 
non fit dubium. ^ £t latrocinium eft in exce- r. 19« c» 
pris: adeoquepiratica> latrociniumpefEmum.''** ^*'* 
^ Admittuntur in his qux difficilis func proba- l^^Td.^l 
cionis. ^ Atquc fic fane admittuntur > ut fint s- 1 j-^-s* 
ctiam omni exceptione majores. ^Qusc autem ^**'** ^ 
occulte fiunt) uc iftiufmddi conjurationes pi* a!!#?f».y. 
racicac fiunc> illa func difficilis probationis : '0«/: i^h. 
falficates> fimulationes > de quibus nunc tra- ^^"^jf^' 
&ZZUT : In his probanc plane duo> criminofi > ^«11/^!^ 
aliasomninoreprobaci: utloquitur lafon. £tf'«A«^f. 
hsec idem nominat cum aliis > quae func pro- ^* '' *'' 
bacionis difficilis. Ne quis mihi de eodem y /J^' i>^, 
deque aliis regerac didum Butrii) fic id efTe^ ^€$^/.^7'. 
cum nec z&u > nechabitupoffuntalii eflfe ce- ^^\^* 
ftes. ^ Quamquam idem diAum improbetur «wi. ^* 
^ ratione/Bc confuetudinci & Ciaro. Sic & «r. n^. 
alterum vacac hic, ^quod ijunc, de ifta diffi- ^•^.^^- 
cili probacione probandum efTe. Nam conju- r!v.lmi 
rationes piraticas > 6c fimulationes effe diffici- •p'»- 
lis probacionis , fic eft oftenfum. * £ciam ad- 1 ^^^^'^* 
miccuntur criminofi in his^ quas principaliter h Mr^ 
nonfiunc in odium lxfi> uc homicidium; fed $. ^V*i6. 
in commodumdelinquentiS'^ ut furtum. Quac ^!"*'** 
communis concluuo> oc communiter obfer- i cur.i. 
vaca« £c quas in coco hoc genere prxdacionum /-9 ^i • 
ftac perfpicue : ^ quse cerce func in commodum k 'Bsi. e. 
praeaatorum* Eciam in his admittuntur cri- ss-^^sff. 
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ininoG> quae regulariter non folent patrarifine 
fbciis. Quas itidein communis eft opinio» Sc 
obfervata in praxi. £cqux etiam tenet cafum 
noftrum > qui non eft fme fociis > piraticus. 
1 DecM. ^*"**^^ autem (docec haec idem Clarus) & in 
j.^r, i^.omnibus ita criminibus habetparicer : certeiq 
Rmi. j. furtis & latrociniis. Qux hic efle nobis poteft 
'•"^JJ^^definitioquintanoftrorum teftium > imofexta* 
£^0. n!i(.^£ft feptima* quod iidem admictanturincivi* 
depm.}HjA\hus. Ec civilicer agitur nunc, cum rcs re- 
J*^-^-"''- peticur tantum. "^ Et fic agi poteft : etfi cri-« 
et^et. ' ^^^ fit publicum. "Eft oS:ava nobis defen- 
^tnech. (10 $ quod admittuntur nec idonei y Sx.tis cre- 
^V^^& ditur dicentibus verjfimilia. Verifimilia au- 
^•nru7' ^^^ ^^ ^^^ teftibus^dici > illinc apparet> quod 
Schurpf. ipfi contra fe dicunt. ^Etnonficcredenclumt 
S-cA^^S-- quod quis in prasjudicium fuumdeponat^ nifi 
#/rftf. * ' verum. Jllinc apparent teftimoniaefle verifi- 
n Cepb. milia) quod contrariumfit valdeinverifimile; 
^«/^♦^^•Hollandum unum, extraneum , humilem> 
eonnl^l pauperem, Anglisreliquisomnibusducemex- 
pm. %. ftitifleydominumtotiusexpeditionis- Eftnona 
«••c/. 13. refponfio quod non tam agitur hic de teftimo- 
Jlff/rTsp.'^"^ > quam de confeflionibus criminoforum* 
(^/ffiri^. Inauditum vero fic 9 non credi ejufmodi reo« 
«3- ^y^Tum confeflionibus^i P Teftari contra fe quif- 
5^**' • que poteft. ^ Imo creditur magis confeflioni 
P Csn. principalis , quam teftibus mille , contrarium 
«4: f • a. adferentibus. '^ Eft refponfio dccima , admitci 
'^p*^,^ teftes idoneos , fi aucidoneis aliis ceftibus> 
rm/.s^lauc conjeduris adjuventur Atque hic func 
r oitex. jjigg conjefturx fupradidta : dc HoIIandi du- 
t^:r<^^ incredendo, ac dominio j de Anglorum 
/. i.Cil^credendo ducatu > atque dommio. Navis 
fn. tr. empta pracdatoria in Anjglia eft, rebus omni- 
^lffl^ bus eademJiiceft inftrudla : fociis eadcm Anglis 

omnibus 
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otnnibus hinc eft dedu&a. £t Hollandus domi- 
sus non in Hollandia paraflet omnia ? Ansli af^ 
fuetidiutifBmeperbellumproximum praedatio- 
nibus ifUs ^ nunc vero vetiti> nec tamen queunc 
abfiilere y hasc commenti funt fraudi fux inum« 
brandx : adfciverunt fibi > quem dicant ducem 
6c dominum. Caeterum totumhocrallumefb 
^ Et fraus hic arguitur cx infolitis : ctiam per f3',\|* 
conjediruras leves* £t non fit credendum^ ^/i>. 3* 
quod fieri non folet facile. A u t hoc facilefolstumy W* 3 *• 
ut&externus&talistalibus Anglis faciat talia? 5^:!r\*' 
Hxcfatis. '•'^•''^- 



C A P U T VI. 

De tepihus finguUrihus ^ (jr froha^tione 

temfefatif. 

BReviter a (loquar verba Deciani doftiffimi) 
ad immediatum deveniendo dico , quod te- ^^^* 
Ats fingulares probant in his ^ quas funt difficilis 
probationisf neceft fingularitas obftativa 9 fed 
adminiculativa , ut quando unusprobat de con« 
feffione in uno loco fada coram fe > & alius de 
alia corani feinlocoalio. Qux \ communiter 
contingentibus probari pofTunt per plures te-» 
ftes^ea per fiqgulares non probantur. Quas vero^ 
quia funt prohibita^ quilibet toto ingenio & va« 
riis cautelis 9 & calliditatibus tegere conatur^ 
iila pcr fingulares probantur. £t ca^tera apud 
Decianum. ^ Indicia 9 conjefturae > praefum- h TarU 
ptiones cenfentur hic veras y & concluden- ^IV^^^^ 
tcs probationes > & femiplenx , & imper- ^f* 
feftas probationes fimul jungunturad plenamj c Cifirju 
& perfedam. ^ Scilicet jura ifccundum di- ^^f- »♦! • 
verfas qualitates negotiorum divcrfos modo$ fg/]f/'' 

K prob* ti^K 
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. probandi induxerunt y nec voluerunt an guftare 

^^^/['^^^•facultatem probationum.<*Teftibus fingularibus 
906. * probari confefHonem y etiam alii tradunt > non 
c Non. diftiDcciano. *^Creditendentibusadunumfi- 
Sffopff. ^^^* f Credi >fi aliae concurrant conjedtursc : a- 
142. 44.9. lia qux hic nobis omnia valent.Sic vei fingulares 
** ^«i- teftes nobis probabunt y magiftrum navis ferio 
cwiwfi/f*. ^^^ procuralle ad infulam appellere Sandli Mi- 
i; j. chaelis > extra quam prohibitum erat appellere ; 
dum dicit unus> huncfuiffefermoneminnavi 
certum de navigio in Hollandiam diredlo. AI- 
terautem, nonfuifletempeftatem, quae arce- 
g Dircw.rct ab infula. Et magifter qui tempeftatem eam 
€H'^7^'prob2Lt} ^Neccnimeftdubium, quin ille ha- 
^i^^f. /frol beat probare ncgativam 5 qui negativas incum- 
fofuifH.^ bit: &probareimpedimentum> quiidallegaty 
de ^»^^- agendo , excipiendo. ^Regulanumquamfal* 
^wyf 123. '^"s 9 ut negativam probet^ qui in ea fe fundat. 
Cf^A. 47- Etiam > quod negaiivxprobatiofieridebct per 
^'^* ^l' cxaminationem diligentem. Itaquc teftcs nec 
«!s.j&li!rogatiredderchabent rationem concludentem 
decsf.for. plcxK^y ac neccflarie. "Etiam, qui probare de- 
p 1.^.14. betimpcdimcntum, isquoque debet probare, 
fcn/:i99.^^ adhibuifle diligentiam, ctiam Scconatum, 
2^14! 7 w. etiam &fumma ope nixum fe repellere impedi- 
J 5»- mentum > nec potuiflc repellcre , & aftum cx- 
i^/^^^^Jl pedirc. Etiam probandum fit, quod&pluries> 
fnfiaium. necunotantumdietcntavit tcmpeftatcm fupc- 
4U rejttd. ,.3rc & appcllcrc. Etiam fit proteft^ndum plu- 
^ePt^nf- rics de infuperabili impedimento y ut definitio- 
ntiffa. de ncs idx omucs funt in terminis ad cafus fortui- 
frsf. ?4- tos : quas fit tutius fequi > quam generales di- 
"'^^*'^'^' ftinAiones. Sed age, probet ifte magifter im- 
ijMinoch. ptdimtntom f & non requiremus proteftatio- 
de ATb. nes. An, *^quod nautaft facere omnes f6Ient,mo- 

Conur. l.dijjdmari» e. 4. n. 1 17. Znisar. cwf %C. k Xcndph.z. Cjrof 



His PAM. Abvocat Lib. IL 

deratus ifte eft ventis » huc curfum Dedendo > 
atque illuc > dum tempeilas abiret > aura rediret 
fecundior? Non probatum & ne tentatum 
quidem prob are ^ quod bifc venire neceffe Aie* 
rit in Angliam : ire autem inaliquampartem 
regnorum Portugalliae non potiierit. Huc^huc 
curfus fuit pro certo. Ut ita ab itinere cognofci^ 
tur petitus finis. ^Et qui per viasinfolitas > ^\^sd^ 
qui per alias tendentes in k>ca vetita > ducit mer- toiif. w. 
ce$>ireintelIigiturinlocavetita. Ab infuKs il-79- <^ 
lis tempeftas ullahucvehat> necfinatin regna{^iy^{; 
ire Portugallia? ? *" Non per omnes partes viger t)vi.n.6%. 
una tempeftas, & eadem tempeftasinveniens^-''^''* 
navim in diverfis partibus maris non ducit ad{tf* , 
eundem locum. Notoria verocommuniterfunt conj a?^. 
itinera per mare > & per terram. Ab illis infulis 
perAngliamredtaiturin HoUandiam. Et igi« 
tur , ut fit probata aliqua tempeftas, haec proba- 
ta tamen > quam dicunt , non eft tempeftas. E- 
datj quas habet, folemnes, nauta chaitas : li-n/i.irH 
quebit illlco de retotahic> atquedecalumnia. i^Uted. 
"Edcndum pro certo eft fifcovelagentiprofi- ^'V f^'- 
fco, etiam ad fundandam fifci inrentionem.f^jf^^^^ 
^ Et nautae debent talia documenta edere > ut eft eJ.Evcr. 
opinio communiS) prsefertim fi etiam adfit frau- ifj^-^fi» 
dis fufpicio alicujus * ut hic eft fufpicio, cx fupra- oT^^aa. 
dido curfu navis res alio ferri y quam quo defti* c de Ven. 
natas fuiffe dicit nauta. Item ubi Legato Regis, ** '^- -^- 
quaerenti de ipfo regio veft igali y omnia occul- ^J^\'^f' 
tanmr. Male agit > qm fugit lucem. ^ Etiamc com^ Dee. e. u 
mune vitium cft> datia & veftigalia fraudarc. "• V>^ ^^ 
Et fufpicio in dominos etiam ipfos mercium ^*a.*/f*!tt! 
manat.haec : lit fi res cefliflct ex voto> bene eftet : tii. liei 
fin minus > nec ipfis propterea damnum accide- w*^^' ^ 
ret, tanquam ex delidto nautac.Qux Comanus* ^^ c^m^ 
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Veignorantid (^feientU probAtione. 

^•^'•*3.T> Egula «eft, nonprasfumi fcicntiam, fed 

7Jf.i2o.^^^S^^^^^^^^^ f^^' alieni, praefertim longe 
24d.F«r/. agentis. ^ £t itaque probanda lila eft probationi-» 
S^^' bu$ urgenriflTimis : dequaficSc regula6cpras« 
^•«/.700. futtptio juris in contrarium. ^ Probandaeft cx- 
rnnefi. afta cum fuis omnibus illiusfa&iqualitatibus» 
a. fM/: 8. piena > ccrta. * ^ Probamr ignorantia eo ipfo ^ 
derJtr? ^uod contrarium nonprobatur, & fic eft no- 
/i|. $. 3^. y um gcnus probandi , ut ait Andreas de Bamlo. 
^r2.Tiirr.«Ex fuperabundanti autem poteft & pars altera 
cwww^i ^^ ignorantia fua , & quidem per fuum jura- 
4^.129. mentum probare , & eft audienda. Sic bitti, 
H^- Ettamenillud quoque verum fit , ^quod&al- 
ifeaqni l^ga^^* & probanda eft, fivc fcientia, five igno- 
wiLpoff. rantiaabeo>quiintentionemfuamfundat> vel 
c Ce/>A.4/. agendo,vel excipiendo,fuperfcientia, vcligno- 
"imL h!' '■^«^fi^» Sic in tcrminis contra tertium ad verfan- 
110. & tcmrei judicataS) quodfatisfit^ hancilliobji- 
J^^: ccre : & qflod illc probare habeat deignoran*- 
rep^Lii^^^' Stultus > quicontrahunc tertium exciperet 
n.i.p4r.'dcfcientia. nam ipretumfichaberctprobarede 
ti. 7. p. 2. fcicntia. Et hoc Villapandus y bcne eruditus 
J]^*^/„^ Jurifconfultus Hifpanus. Age > libcraliter agas : 
3 14. »1.3 1. proba de fcicntia- ^ Indiciis & conjefturis pro- 
^^r^if^ bari fcicntiam , cft rcccptiffimum ; ctiam per te- 
^i'!»!^!»!!' ^^"^ ununi : & in ca probanda igitur verum eft 
g i>:(ia! defidcrari adeo cxadtam probationcm. Scilicet 
"^^'c^i ^^^^^^^ probationis res eft. Et itaque fic probe- 

3i4.A/r- ^"^* 

Mch, 37. ^j.6tf.6i7. 'Deci/i.uconf,i^,^lik ^ c$nf. 4.^9. Tmrr.y 
eonf. 17. 'Burf.x. con/.i43. 174. Ctdt, 2. conf^s* Gah.t, eonf i^^, 
Pnrf, I. eonf.tyi. Ro.Gen.dec.\7i.njfn$h*Riiil,^.$}*C^fdefs,fe, 
& iin. hff.64,'Bat.c.udefoft,fr4i, 
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tur : utquodeftaliuddifScilisprobationis. £c 
tamen ad cres , quatuor iftorum quod attinec f 
certifllmumeft) eos noviflede lite omni cum 
nauca , qui prasfentes adfuerunt nautae femper : 
etfifiluerunt. *»Pnefenres fcire pra^fumuncur^h ^•-^- 
quae in loco fiunc , prsefertim quac fiunt publice ; j[J^j ^" 
prxferttm qnx ad ipfos pertinent : & praefercim 30^. ie 
quas func ( ut funt hic) quantitatis notabilis* ^ 0« ^^- ^^* 
mnibus innotuifle caufla gravis praefumicur> qui- ^p^^f^* 
bus aUquo modo nocere potuit. ^ Tum & abfen* ix &}/ 
tes praefumuntur fafti certiores^ domini (in- ^•^•»A 
quic Maranta , item Menochius in prasfumptio- 1; /.3^. 
num libris) it procuratoribus. ^Ez quod eft nun- ^. 1*43. 
ciatum procuracori. > praefumitur dominus fcire. ^«"^- <*• 
Et magifter navis eft quidam procurator. *" Cui ^f ;^^^^* 
taiiui na\it cura manddtc^tH , i$ frocuratot ifi ^ qui 8. n. 68. * 
alitrMmgotia mandatu iomini adminHlrat. ^ Ha- ^'j ^* /* 
biti in loco faftores> negotioriim geftoresfeci->^^/^'* 
uncprasfumi fcientiam. Autqiiis nefcit merca- i ^mri^. 
torum induftriam, & vigilantiam fummam?'*''/^*'' 
£t quomodo habeant fidos ubique expIoratores> c^' 33^ 
qui ad ipfos deferant indies per tabellarios com- num t. 
mufies, per proprios fempcr inmagm'scaufis,^ ^^''^* 
quid ubique gcratur rerum novarum ? ^ Ad pro- wft«.'4*j. 
oandtsim fcientiam abfencis^ fuflicic 9 <)uod ad 1 p^ru. * 
eum pervenerit fama cxrclatione providorum ^^^^''•^ 
& honeftorum virorum. Ex litcris amico- JI^J: f;,^^' 
rum fcientia probatur* £t hx rdationsj 9 & m */. im 
hae literae ficri communiter folent > uc novimus '**'''• '• «• 
omnes de quotidiana experientia. P Atque ex nDeeu! 
his , quK communiter fierifolent 9 fcientia^.r*»/:^. 
praefumitur. Ex eo ^ quod quis inveftigare ^ ®^'- '• 
folet , pracfumitur fdencia , & qui^ue *J„V?^^'' 
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2^^^'Jfolet narurali propenflone > ^ mercator etiam 

^J^ihfZy^^^^P^^ profeffione, inveftigarc > qua^ func 

3.«#«>/.6a.ad lucrum, ^lngemum fiiers y fuaquc m comfcn^ 

^^'^^jli^pugnax: Poetaaftrolpgasdemercatore. Et 

^a^u. '^^^wralis praefumptio ifta ( ait Cravetta ) potif^ 

X U49tl.Jima» omnium habttur y itaquc contrariam prx* 

4* Tumptioni naturali allegationem ignorantix 

cfle » cujui fidesfieri juiicium cuiquam non pqffie^ 

JJfrrJQSL» Cravetta , hujus ( ^ ait Menochiu^) noftrx 

tmfJ». 1. auatis jurifconfultorum fiacile princeps. Ob« 

fecrO) dicat mibi aliquis (ut utar verbis ejuf^ 

dem lurifconfultiintra&atupari) ad rationem 

naturalem vivens > an dominisinfciis meiciumy 

fadU k nauta hasc credi poflunt > quas funt fa« 

^a ? Lirigatum > appellatum , difceptatum de 

appellatione > reftitum per omnem contuma* 

ciam executioni« Qui haec faciebat nauu pro 

dominis, noneofdem &faciebatdehisomni* 

bus certiores > etiam hasc cui bonofuo nautx ? 

imo cui non malo fuo nautas > (i ibi jus fiet ? 

iiT'£ ' ^^i^M quid fuerit) abeoetiamfa<fSumcre- 

/•m. C9- ditur per Caffianum diiftum illud in judiciis de* 

ji^fs. cahtatiffimum : & quafi ex mandato ejufdem , 

'^^^^^'m^tDQ&oxe%. "Fadlum fumilisc adfignatur 

« Hm. u^oluniaii domini y etiam illicitum : quia non 

/•59* fii credHiky k familia ^ contra quam dominus 

^J^'^ ydity quidquam fieri. Etiam mandatum in his 

M snt. f. prasfu(i)t ^ ftd qux agenda verifimile non eft fme 

a>». 3^. mandatoqttempiamaccedere. £tnecdubium> 

fi & fcivic dommus & potuit prohibere. £rgo 

hasc nautse faAa praefumantur fada \ dominis » 

quibus & bono eflc potuerint* £rgo & hxc 

fcilTe iidem pr^fumantun Auc forte non hi 

fieri ccrttores valuerunt ejus , quod hic gere<- 

retur? Neque in tot feptimanis > etiam men- 

iibus hinc in HoUandiam ullas iverunt li* 

terx ? 
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' licerx ? buc cx Hollandia nuUx licerx redie- 
runc ? & communes flaci cabellarii pluries Mltror 
cicroque commeajrunccocoiftocempore. ^Satif^^^^' 
deducicurfciencia propcer locorum propinqui-£o/.iy./! 
tacem. ' Unius aucem y auc duorum dierum ^^'''* ^^* 
facilinavigacione diftat Hollandja , ubidomkii^^*J^^^' 
ifti fuifTe dicuncur. ^ Si & per jus creditur • in y' BMriii9 
itinere marino communicer pafllium millh f^fi^y^- 
quinquaginca in dics fingulos tribui. * Vicina ^"^fl^^^ 
£int loca^ qux.non multum diftant. aPrope 7.^^ pr#/{ 
dicicur^ quod per mare non diftat ulcra dyxzs^f^^P^- 
dietas* Et ita dicetur ^ judicecerte : ^ cujusj^|^/*^'* 
arbicrio Sc id decur 9 cenfere de vicinicate. « SihMemHb. 
idem arbitrium debet regulari ex regulis juris^''^^* 
communis : &e(re congruum adprobacis do- *p*j^^.^ 
drinis. Et hic juoge longum tempus , utc$nf.isu 
diki. ^ Qui parcem prsecerea fciverunc , iidem Mand ad 
nroefumuhcur fciviffe & reliquum, uc alii^ ^dUi-^f.' 
Menochius in refponfis eciam fcribit. Nihil^.^.^'». 
ifti de lite audiverunc ? Ctedat ludaus Jpetta,^?^ odd. 
At fi quidam'fciverunt, eciam reliqui fciviflc^;^^-^;^* 
praefumuntur. ^ Ut valet argumencum de re- noih.(e»c 
bus ad perfonas. ^ Cravecca fic oftendic de73-^^'*- 
(ciencia tertii , volencis impedire cxecucioncm c^|j^n^ 
lacae icidemcontra alcerum fentencias , quodi.t^nf.ti 
conjunAus praefumacur fcirc feda conjunfti , ^ ^"^'•v. 
& fucceffiva haud dubie & fpccialiter lices/J^;.?/' 
Eciam quod cicra conjundionem prasfumicur 
tercius fcire licem contrdvcrfae reimemorabilis. 
Etquodneque vccuftas cemporis inducac igno^ 
ranciam rei ejufmodi. Ergo (dixerini ego) 
&conjun(9:usmercibus in eadem navi praefu- 
macur fcirefadta haec conjundli. Eft conjun* 
£tioifthic> ucextraftacionede ja^u apparet> 
iiem k proverbio Eddimnafpiy>ihi y &:arfimilt, 
&abaiiis argumcmis. ^Eciam Mqdelon^in-^^^j!^^ 
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quicaS) (i qua hic eflet lociy. inducac cjurmodi 
i D^rM. ignorantiairi rci controverracrmemprabilis- ^Ut 
^&{ik\ valet arguaientum de tempore ad locum. Eo- 
#•#/: II. dem quoqueCravetta locoimanifefta , & noto- 
iUic.t. ria ea prope v]deri> qux in ludiciis fiunt > > (juod 
J^^^*^ & aliK ^SciViflelitemejut, cumquoquisha* 
g^nf. 3 19. het a,liquem contradtum. £t cum nauta contra- 
1 Minock. Q:um hat>ent ifti Sic autem probata iententia 
ct^f^so ^^ "^^* quorundam, prxfumpiionibus pluribus 
^^iiJm. probata reliquorum. fQuacrdentiaexprserum- 
ffff/.48. ptionibus pluribus etiam dicitur certa&plena« 
^MtlUt. "* ^^ "^^ ^^^ locus vulgaribus Cfic RomanuSf 
JtUM. %. ' ^lii ) illis fcilicet traditjonibus y ignorantiam 
##»/: iiS. prsefumifadi alieni , eandem probari juramen* 



- ,-- to, &c. Nam (ut communiter docetur) ea 
evriiMt non procedunt » ubi fcientia ex conjedluris prae« 
tf 17* fumitur« Videlicet & Judicis fic > juramentum 
^*^ etiam deferrc : quiiftud noneideierettamen> 
jFfV^-7* <^ontra quem prasfumptio eft : ^fiaUqua ( ait 
Odd. iB poft alios Menochius ) allegatiignorantiamad* 

F/Ir V'' ^^*'^*^"^ J""* pracfumptio. Et pulchre Natta • 
9t?IL.\tfrf|uodfcilicet privilegiata ea fit per juramentum 
fr9h. ^robatio> &contrajuscommune> igiturnihil 
Vf^^ dcheat ipfi obflare. In ignof antia ( idem inquit) 
xU. * probabili itlud fit > ^ in verifimili , inquiunt alii^ 
VMtt. mix verifimilis ignorantia(inquit & Oddus Do- 
**"f ?'^ «or meus ) non ftat cum fcientia prasfumpta, 
X^ i^* '' P Ex qualitate perfonx ( idcm Natta, idcm Na- 
^itjf. varrus ) hic ludex arbitrabitur ex circumftan* 
^td. ^"*^^g^^" , & fi perfonatam longmquo ahfuie 
tres. odd. loco » ut notit ia fiidi fkcile ad eum non potuerit 
d^rrjl. f.pervenire. Nos vero hic confideremus » quae 
•• ^ oftenfa fupra funt t res magna > locus propin- 
m/r. ir ^uus 9 perfona induftria mercatoris » tabellario- 
a«/«iv rum curfitatio > amicorum certioramitim co* 
pia^ £cc. Etiam non defertur jaramemiiflaf) cum 

de 
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de non levi agicur prarjudicio partis 9 ut apuda- 
lioS) &Menochiumeftinarbicrarii& Echica- 
gicur de non le vi > fed dc tardanda pcr iflos exe* 
cucione fencentiac^ latae ad verfus nautam. ^ Tar- q ^fwr. 
darc executionem fententias; , non modici res l*'!'"'?'' 
cftpraejudicii. tep. 



C A P U T VIII. 

Sufpe£{ttm cdumnU tertiummn admitti 

tatdanda txumioni ftnttntia lat^ contta alium. 

/^Ui * fciverunt, alit fciviffe praefumuntur a Crav. 
v^e lite altcrius y & de fententia contra eum ^^^{^^^ 
lata , &filucrunt,iiobjicerefeexecutioniillius ^gj*!;,^ 
fenientiaB pofteapercalumniamvidentur> ita-a^/>rV"«. 
que audiendi nec funt ullo modo. Dolus fic ^^^^ 
arguitur iftorum ) qui cauflfa defatigandi liti- j ,*q^^'^ 
gantem accedant adeo fero ad jus^ quod fibir.26.11 12« 
credunt competere # defenfandtjm. ^ Calumnia ^ ^^^- 
e"Pidtns tftenditur in eo , qui diverfis tempori- 1/*. 
bus > diverfas exceptiones opjponit > ficut & cw. 
qui de uno genere dclifti ^lures aftiones.Sjo* 
Vide laf ad 1. C. de Tranf maiitia in eo qui;!';** 
cxceptioncmnuncprimumobjicit, haud um- 
quam antea propofitam } prasfertim fubftan- 
tialem 6c fundamentalem ; praefertim hr eo^ 
qnibona poflidet> alia<{uehu]usgeneris! Qusc 
bicomnia valenC) ubi ifti Hollandiunotem- 
pore egerunt omnia per nautam , nunc agere 
erfevolunt. ^Tacendoquisad jusfuum rea-^p^,.,^ 
e^ videtur dolo id facere : etiam alii docent. ^..cejrV^ 
Et Cravctta> dolum ex tarditate tertii advenien- 
tis impedireexecuticMiem y prasfumi , qui fciens 
litis fiib ipfum primordium>diftuIit feopponere^ 
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dum conclufa caufla eflet f ut fic inquietaret 
vidtorem : utcum fuperefrechuicnihii prscter 
^xecucionem , tum fane ad initium ipfum ex 
lite recenti rediretnegotium. £c efle verifimili* 
mum > dilatam novam Utem y quia tertius puta- 
i CfdvjL ret > non bonum recumj us facere. ^ Etiam ca* 
997' *-»3 lumnix fufpicionem eflc illinc > quod rcbus de- 
/peratis adveniat tertius. Et non res fmt defpe- 
rata^hisadverfariis noftris? quibus & hoc fuit 
unum curas 9 fe occultare 9 alios omnes dici do« 
minos mercium ^ ac pofleflbres. Sed & illic 
vi&us nautacumfit, nonhabentjamifli> nifi 
ut in defperatis fuis nominibus pugncnt mo« 
randx faltem executioni fententiae pro Legato 
Hifpano latae. Nam quid fperent amplius> 
vifti illic > ubi potiflimam fpem pofuerant > 
♦ ^'■"^^^ldcm autem Cravetta, ab infoHtis percipi 
^^^''''^'fraudcm. Et ego infolitam > inauditam dico 
rem > ut nauta liciget pro mercibus tanti valoris^ 
&dominifint vicmi) pfsefentcs> fcientes> fi* 
lcntes, latcntes. Et idem DoApr plura iic > 
dequibuspatefacit ipfecalumniamtertii illius» 
contraquem difbutat , nos noflrorum adverfa- 
riorum fic paccfacimus. Addit aurem, quod 
& unica conjedura 9 umcafufpiciofuffich adpate- 
facienjam cahmmam 9 & itaque ncc fit difficile 
judicare 9 quid eflet in multis dicendum 9 ac 
f oiAt f,"^^^^^^^^^* Q^?2L & nos 9 quafi contra hos 
'••'/3*4. "^^^^5 fcripta, dicimus omnia. ^ Fraus faci- 
».9.cem. lecolligt non potefl, nifi cx conjcfturis , &c» 
t.cnnf, Zjfpcfuffimt detedtam collufionem illius tcrtii 
t^Cr-iv. cum litigantc , dicitCravccta. Curautcm nos 
d.997* non idem dicamus noflrorum tertiorum fa* 
!J^3^^ ^am cum nauta 9 cauflanullaeft. ^^Addocgo, 
df nJ.f!. leviores fufpiciones oporterc valere hic vincen- 
/mt. 7. tt. das calumniac9 in judiciofummario^ exccuci- 
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vo ) aldmitcente minorem contradiAionem 9 
pofl^flbrio 9 ut (ic Contardus 9 qui & itaque 
addit quod poflit concludi merito > quod fuffi- 
ciat levior calumnias prasfumptio. i Addo & i Cbtfsr. 
quia calumniae facilime cgncingunt > St frc- M*^'*-*» 
quentes inhis oppoficionibus : 6c h« plerum- ^^/jg'*' 
que fiuncdoIO) fraude 9 malitia 9 injuria fas* 
piuS) quam jurc9 ut verbahascfuntCovarru- 
vias. ^ Ex quo illud cciam apcidime quod cra- k c^vsr, 
dicur frequenciflime, cercium appellantem de-f^: "/• 
bere in appellatione pr<^onere cauflam exprcf- '"** 
fam 9 etiam fi alioqui non fitcauiraexprimenda 
in appellatione a definiciva. Etenim ubi appel- 
latio proponitur coutra regulam juris^ propter 
ffdfumptimtm doli 9 non aiiter admittenda fic 
quam fi exprefla caufla juftificetur. ^ Non pro- 1 Ti^i t. 
bat9 hodefle^ quod (inquitBa!dus)/^ci/pab^'*^*'*' 
hoc contingit abeflc. Ergo (inquamego) ^*** 
probet9 hoc efle 9 quod hicfacilimey ftequtn^ 
tet 9 pkntmque contingit adefle- ™ Ut argu- "*^'^^ i- 
mentum ab eo^ quod plerunque contingit^i,,,"'/^. 
fortiflimum eft in materia prasfumptionum 6cStr. de 
probationum 9 plurimura potens, validiflimum, ^^^ ^*' 
cfficaciflimum, &c, "Ubi aurem praefumptioj','.*^!, ** 
cftcalumniac9 ibi tertius non impediet execu-r*»/: 7^. 
tionem i ut eft opinio communis. Eciam fi "J-^^j^*»- 
afferarur probacio incontinenti 9 quod poft alios^/A 6.9^. 
tradic Felynus. ® Ec ad idem addo ego Alexan* 14- c^rm. 
drum^ Jafonem^ Cravcttam : apudquem &^<'»/«o. 
aliusficnoroinatur. Neceftcum Panormitano, 213!^^^. 
in ampliatione iftadiverfumtradcnte, Dcciusr^t.4f 
in refporifis. PQui pro rationibus dubitandi s ^^**'^ 
non pro decidendi »,habet illam- Panormitani^^^,,^^^ 
fententiamr diverfam. Non refpondec autem Fety. i 

in Yf^''^'* 
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in decifione quoniam > abfque refiitatiooe ejus 3 
alia certa (ibi fuit refponfio^ quod in cafu fuo 
q Dfr. €. necperfici potuilTet probado incontinenti. q In 
JT ^» ''*' leduris Decius ftat animoie .pro Panormitano. 
]if\ff^Z\ £t nec tamen adducit pro Panormitano quid- 
'quam« Nec refpondet primas potentillimx 
racioni Alexandri : quam exfcribit * Felynus 
unam > & unam indigitat lafon bonam : & 
quas hasc eft : ubi defideratur probatio incon- 
tinenti y ibi ejus oblatio operacur amplius ni- 
hil i fed morandac executioni defideratur pro- 
bacio incontinenti : ergo ejus oblacio non 
operabicur 6c depulGonempraefumptionis ca- 
lumnias. Miror > Covarruviam 9 qui 6c in<« 
clinat ad Panormitanum , dicere » Alexandro 
refponfum cife ^ Decio. Refpondet » aut ten- 
tat refpondere Decius adalias Alexandri ratio- 
nes; fed ad fupradidtam ne adfpirat quidem. 
Supradida adhuc confirmatur in cafu hoc no- 
tMm^th. fti-o pofieflbrii^ ^ in quo, velut executivo 9 fpc- 
tn.uif.i. ^^^^^^^ adbuc probationes incontineuti requi* 
a fr! i./.runtur executioni morandae. ^Executioni mo- 
mit. n.i^. randac defideratur probatio inconcinenti : fpe- 
2l^'^/''cialiccr aucem executioni morandac in porfcf- 
Rti. u forio. £t duo igitur vincula fortius ligant» 
^»/ '• Et hxc duo > & prxterea calumnias prasium- 

iftl^f^S' P^^^'^^'" adhuc tollct hasc oblatio ? etiam cft 
nMm.i\ vanum 9 quod Decius jaftat de argumento 
alio Alexandri in aucorem recorto. Nonenim 
fequicur 9 ut fi fpeciale fit in fpoliatore odio 
cju^ > ne audiatur > etiam quod velit probare 
incontinenti > ut fit contrarium in calumnia- 
rore. Imo Arexandcr probe^ quod fiin fpo« 
liatore fic eft y eriam in calumniatore fic cfle 
debeac. Odionflfjmus namque c(i uterque. £t 
tamen non aggredior pcnitius iflud examen. 

Satis 
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Satis eft 9 ouod pro fencenda Panoimitani De* 
ciusnihiladfert : &potiflimoargumentoAIex- 
andri nihil refert* Miror» eundem Covarru* 
viam citare pro ^ Panormitano Innocentium : t tnm. 
& non intotadifceptatibne per quatuor longa ^^j^ 
capita admonuifTe de uno fumme advertendo. poftguai 
Sane enim non Innocentius tantum 3 fed & Ho- ^mm dt 
ftienfis> & Ancharanus & alii tradunt^ ^^^'^^^^t 
dubitanterquidem» quod prasfumptio calum- demi.f9. 
nise >impediens admiflionem alicujus exceptio- im, 7. m. 
nisy non impediet» fi probatio ejus exceptio*4^« 
nisoflPeratur incontinenti > &quodadmitci fic 
debeat ifta probatio y aut appellabitur h non ad- 
mifla. ^ Obhtio de incontinenti facit ceflfare u Firr/te. 
omm^ prdefumptionem malitias excipientis^^^v/s^?* 
ut fic afleritur opinio commuriis. ^ Qux incon- x Rmter, 
tinenti ofleruntur> i^ r^ulis jurisrcccflumin-^"/»»" 
ducunt y ut alii late docent, Casterum hoc opor- yrH^sji. 
tetanimadvercere» quod^ ifti funt a&ores » qui y Ckfk. ' 
veniudt impedire cxeQUtionem fententise latsc f^r*769. 
inter alios/ £t itaque minime fequatur> quod ^^^^/2',^' 
etiam adio admicti debeat morandsc executioni^ 
propterea quod exceptio admictitur nrorandas 
executioni. Etfi faciUus admiccicura<%io> quae 
executionem non moratur 9 quam excepcio> 
quse executionem moratur y vel fentenciam, 
Sed&deexccpcioneloc{uicur Innocentius cum 
reliqutsi qxtx non fit probanda neCeflario in- 
continenti ; de exceptione y inqilam 3 pa&i de 
non pecendo y pecunix non numeracas : qua^ 
ncc opponi folent ad execucionem. Loquun- 
tur eciam alicjuando in quadam quafi execu- 
tione > non m execucione proprie accepca. 
Sic titulus 9 ubi loquuntur 9 nc oftendunt ci« 
tatas ab illis leges. Et fic iUi nihil pro Pa^ 
normiuno adferunt ad prasfentem articuium. 
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Et quidem nec Covarruvias ipfe alicer perftat iil 
partibus Panormitani > quam ii incontinenti 
probatio ofFeratur hic & plena« Quemadmo* 
dum&Felynusrcribit) quod fbrte procederet 
didum Panormitani ptoptcT autoritatem ejus 9 
(i&plena fitoblataprobatio. Ubi noto> Fe<- 
lynum adhuc dubitancem » &tantum autoritati 
hominis hoc dantem. £t tamen 9 hac pofita 
Felyni 9 & Covarru via: opinione nos refponde' 
mus , quod non fit illi nunc locus > com dari 
z CNijfi. nequit probatio plena incontinenti. «£xecu-> 
JfJJ^^^^^^tio autem ( idaliiquetradunt) nop impedicur» 
af. Fi- ' fi probationes non lunt in promptu & plenx ; at 
dm.2£. requirunt altiorem indaginem. Plena inconti- 
nentinequit hicefleprobatiodominiiy & pof- 
m xdUfif. feflSonis noftri hujus adverfarii tertii. *In co» 
^•4^ ^ gnitionibus namqueexecucorialibusproceditur 
^ lummarie : &ideo nonadmictunturexceptio- 
nes pofcentes indaginem altiorem. Quid tadec 
hhftnpch. oblatio de probando incontinenti^ii probacio da« 
t. ^r^yw. ri nequit incontinenti ? ^Cumeftprasfumptio^ 
*7- ^ quod calumniofe & per malitiam ofFeruntur 
friJ^JrS.probationesincontinenti) tum Judex easreji- 
2. ^v^A/. cere debet. ut fic dedarat iftum articulum 
ttr ^sn Menochius novitcr. Etiam rtOct^ ^ fi non fit 
r.T;.c28. hominum malitiis indalgendum : fi non fint 
5. 4iuiM audiendas petitiones calumniofas : fi non fint 
]J^V^^audiendi cdumniofi ^ fed potius repellendi ii 
Ui!& ^linnine» nec curandum de appellatione ipfo* 
sid. d.€. rum, ^ Sdlicet ut laefi^ non debet defenfio 
YTUrnL ^^^8^"^^ > *** ^^ calumniac via patefieri dcbet. 
LfMh *Non eft rationabilis appellatio ejus> quipo- 
tsuCM tuit ante providere & oftendcre de jure iuo» 
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citores > (1 jus ullum probare p vel profiteri 
fuum potuiuenc ? 
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Caput IX. 

Defrohdtioue incontmemi. 

Untf tquldicuntidemefle» offerreproba?t Ftn. 

tionemincontinenti» & petere dilationem ^**>^ s^r* 
brevem. bAttamencontraaliij^ quod> ^^^^^^Mnin 
betprobareincontinenti» is&inhacformade- * 
beatofierre probare : oflerrey tnquam^ pro«> 
bare intra terminum » ^uem Judex dederit > 
jionfitfatis:necintraIegitimumtempus; nam 
cmnes dilationes debent efle legitimas. ^ Hoc ^ ^Jf^'3* 
certum» quod cumquis in manibus habet in-^jSfffl^tfj. 
ftrumenUf &iIIaoitenditfineaIiadiIatione) is'Bir:€.u 
dicitur incontinenti probare. dQuod ^P^^ ^^^ |^*i^kjr 
libris oftenditur > non didtur requirere altiorem ^ zi»mn 
indagioem. £t igitur hoc fit probari inconti- ^wf. 3.«! 
nenti > ut fic videmus h^c paflim opponi y al* ^^* 
tiorem indaginem > & iftam probationem. 
« Probare incontinenti > in pf omptu dicitur in- ^^f^^^* 
tratriduumyetiamintradiesdecem : etiam in* ^i i^* 
tra duos menfes ^ fi probationes quidemiint pa* P^rmtis 

«tac> iednonfuntinlocojudidi. 'Velincon-'^'"^'^!! 
tinenti fitintra tempus » intra quod expediretur yfimi/ 
judicium fummarium 9 in quo agitur de ifta ^- ^»^ 
probatione : intra tempus > intra quod caufla M^.^ 
poteft expediri y de qua agitur ^ & communis "aUrr. 
opinio fic didtur. £t quod fic intelligatur illud^ ^d. R9I. 
quod didtur efle id arbitrii judicis $ cenlere > ^* ^^* 

auac fit pfobatio incontincnti 9 ut ludex ^ fic gMbr«f£w 
ebeat fuum moderari arbitrium fecundum id J?*^*^ 
quod jusvult> &intelligit : jus autem decla.- * 

retf 
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ret y pofTe iDcontinenti probari} quod intra mo- 

do didum tempus poteft. £t communis ifta 

fententia re&eprobabicur» quia in (ingulis ca* 

h Ji/«f#c.fibu5 (hpiures enim ifti func & varii) proba- 

c^r/^.p. tionis faciendx incontinenti> ^ item pofcentis 

io.is.i4* altiorem indaginem > illud frequentius con- 

'^•'^'^•cluditurdearbitriijudicis poteftate : &tradi- 

i^crsv. tur mox paffim i arbicrium ludicis debere rc- 

«•fi/.^oi. gulari k jure : additur autem ad cafusfingu* 

•^P- los varie cx jilre de iftis temporibas , ( ut apud 

k /iw. c. Menochium videre eft) in iftam formam. ^ Sed 

#!^^«/?. ^ ^^^^ ^t laudandum magis > non efte inconti* 

ff i/Pdn\ nenti> (i requirendi funt teftes (inquit Inno» 

««•^''^centius) de ultra montes : Ultramarini , in- 

J^*fp^^ quic Hoftienfis : de loginquo, & quinonfunt 

ts'detefi*zd curiam > inquit ^Oidradus > quibus casteri 

K«w.98. adfentiuntur Dodores. Et hic Cc quoque nul- 

*!^%t lum fit ludicis arbitrium in expeaandisjtefti- 

1 oidr. bus 9 probationibus de longinquo , utcunque 

€wf. 323 . paratiffimis. *" N on eft probatio incpntinenti » 

JJJ^J/^ ubi docendumeft dejurcdantis, &qualitati- 

98.D<c/ bus rei datx» cum in jure> cumquid infado 

4H-4^7- probandumeft : cumquid eft per interpreta- 

B Crav. tionem verbor um colligendum • " A Itiojcm in- 

011/.90X. daginem fiicit fubtilicas fiiai, aut juris. Ubi 

nfm.9- j^^jj facilis quaeftio juris vel fiifti. Ubi argu- 

cCMtar. mcntz pugnant : ubi DoiSores. ^lpfainftru* 

J^^f^ menta, quas dicuntur probatio probata > requi* 

^ ''^ rentia aliquam probationem extrinfecam 9 non 

dicuncur facereprobationem inconcinenti 9 non 

fifuperinftrumentisdi(pucandumfit> noh fifit 

necefteteftesexaminare : alia^ quas Do<2ores 

traduntcommuniter. £t qua^hicvalenc omnia 

contraHollandicosj qui teftes» 6cinftru.men- 

tacontroverfaafterunt : &probationemexilIis 

incontinenti 9 ut putant > offerunt* Non eft 

proba^ 
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frobatio incoDtinenti » ubi fit dlfputandum : 
ic & impeditiflima difpumio fuerit Hollandis. 
Probareiftivolunt) emptafibiinBrafilio> fibi 
tranfmiira^ fibi traditabona. Ethicliterasex 
firafiiio teftes y inftrumenta > marquas profe- 
rtint. Ca^terumrecpgnofcendaomnia^ &exa« 
minandi runtteftes^ &deomniumviribuseric 
vidcndum. Etpoteruntomniafieriincontinen- 
ti? Ridicule! Autdicenr^pofle^ quiafiitisfit^ 
fi fiant apparenten pSaneficdocent^ ficcum P ^^h^ 
centum manibus notandum tradunt > auod |^^|y^ 
tertius» dodhurusdefiiointereflead impemen* 
dam ezecutionem^ fids habet id facere aliquan* 
do (ubi nuUum> vel modicum eft prasjudidum) 
pcrjuramentum ; fittis habet alias nonmulmm 
ftrifta probatione > & neceflarie condudente» 
at apparente untum $ nec in fiimmaria ifta co- 
gnitione admittatur reprobatio j vd teftium vd 
teftimoniorum.^Egoadhxctamenrefpondeo^ 9 ^''f* 
inQ)irituaIibusfic efle^ ac tradi ; non fic efle 1^!; '*^ 
in profimis atque dvilibus. ^ Etiam tradi > ajO| r SfH. 
apparentem iftam efle oportere femiplenam^^^''* 
imo etiam plenam ^ fecundum auomam. Et g/ ' '^ 
plena certebic exigitur contra Hollandos > ubi 
decaluraiuaipforum militatgravis prasfumptio^ 
Neceflariecondudenshicexigimr) ubi&hoc 
fit in controverfia 9 an ifti fint tertii y & non 
iidem cum lidgante > in quo vertimr praqu« 
didum irreparabile 9 atque adeo (ut declarat 
Fely nus ) non alia apparens fu£Ecit probatio. 
^ In legitimatione pmonarum requiritur ple- ]^^l^' 
na ^robatio ^ licet caufla prindpalis fit fum- i^e^j. 
mariai ut eft communis opinio : & k De« c.^id. 
do defenditur contra Jaionem. Et idem^^"-'^' 
Decius) quod» Ubi admitterenmr etiam per ' * 
nec femiplenam> illud eo tantum pertineat> 

L ut 
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ucaudiantur> non uc impediant (quodhino* 
ftri Hollandi tentant ) executionem. 

C A P U T X. 

De marquis , literisque Mercatorum f^ 

fubUcarmum aliis : E^ damimi^ tipof^ 
ftjfionis probatiMe, 

Hhmff. T^ Ot« ' ( marchas dicunt) impreflfac volu- 
i.tdtai. XNminibus, &ciilismercium,non probanc 
|';^**^^;plcnede dominio mercium > pra^fumptive pro-» 
dimtre.f. baut » atque fallaciter > ut exponit Straccha be* 
«'«.78. neydequoaliiidemtradunt&Menochius. Sed 
^ri/^i. ^ *^^^ Straccham alii quoque fic docuerunt. 
\Mwth. Ut non fit dubium > quin fit ifta communis opi- 
twf. s66. nio. ^ li^fr^ mercatoftim ex confuetudine Vim ««• 
eJp^mp.^^^ i&cf/mnf pubScofum monumentonm > & yftieiii 
£9nf.iQ2.ad omnesfacere. ^itidem & fcripturas publica« 
c ^' .-Horum. ^ CaBterum literas illas confeflas efle 
J^-*''^oportet > ut eaedem probent- Non confeflas 
c k«. autem adfi rmari per comparationem , receptum 
GenMcif. eft. A tque idem fit in libris. * In apochis non 
l^antn. fi^^clc^» nifiapocha, quxnoneftconfeflata^ 
a, ibi/. eadem habcat fubfcriptionem trium teftium > ex 

10. r. ip. alia non poteft peti fieri comparationem. Et 
qw!h!lli. ^^^^^ difFcrentiac eft > quia pars fibi imputare de- 
mt.pr^* bet in apocha> cur ea fofemniter confici aoa 
ftt.n. 13. curavit. De quibus idem Straccha > & idem 
/«i^jiao.^^ comparatione literarum nonnihil aliud^ 

11. * ' quod non defcribo. fEtidemaliidediflicuftate 
' ^''* *• probandi fcripturanxprivatam>etiamintermer-» 
*^^ catores. Et hacc noto omnia contra Hollandos 

hos> qui *probare volunt plene incontineati de 
fuodominio^ dequefuapofleflioneperfallacia 

ifta 
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ifta & defiderantia indaginem altiorem. Hic 
ego exclamavi ad morem non meum > fed ra- 
bularum» ^ Pofleflio difHcilius quasritur quam S ^* 
dominium. ^Et dominii , etiam ( ficPurpu-[^'';j^^^^ 
ratus) reimobilis^ probationisdifficillifflas>&i04if. 
fere ( ^ idem Purpuratus cum aliis ) impoflibilis. P^f- f* '* 
k Plura neceflariafunt ad probationemt dominiif p^ff 
icilitet. ^ Traditio fada probanda eft praecipue> tttf. i^u 
etiamadpofleffionem. '"Atque> utaudiamus^j^f ^!:'** 
longasRegibuseflemanusf mercat6ribuslon»^[^^^ 
gasdSenonaudimus : quiinHollandiadegen-ii^iii^r. * 
tes capiant oblata in Indiis. Aut fi illic funt ^•^ <'^^* 
ipforum procuratores > quibus fint res traditse : ^'^lj^^ 
an fpeciale quoque ^(nocoftendinecefleeft)ir.ii/i« 
procuratoribus fuit mandatum ad quaerendam ^P^ 
poflcflionem? Servitores (ait Purpuratus; fi-^,i''J; 
nefpeciali mandato nequeunt adquirereooflef- ehJijex^ 
fionem. ^ Per quemvis pofleflio poteft > & «•»/• 7j* 
dominium qu«ri vel i^orantibus fane* P At- ^^^t 
tamen eft tum neceflaria ratificatio. £t bsec de» i.^/^j. 
betintervenirereintegra> ratione non mutata^ ^f-i'^ 
pdTeffionis. Quam hic habemus mutatam ^'^'^** 
per decremm Judicis > per quod tranfcripta p#/: Ferr. 
pofleflio Hifpano Legato eft^ 9 £x mandato >• <•«/• 
de re mihi tradenda non quaerimr mihi pofleflio> l^z^^^ 
fed ex ipfa traditione > nam aliud fit tradere > c»n/: 24. * 
aliud mandare de tradendo. £tiam cum man* j i*»?* 
davi, ut mihi mitteres> &tu mittis> quaefita^**^** 
tnihi non eftpofleffio. etfi tu libereris^adione 
condudi. 'Tamum ^aicultas fit nautx (notar Pmrf. 
contra HoUandos > qui fic k nauta) dandi illis>^ 7u 
quibus nauta jufliis dare > nullum eis jus reale ex 
ifto juflii. Ducunmr merces eorum ordina* 
tione : ergo eorum eft pofleflio 6c dominium ? 
n^atexperientia. £tjam fi pecuniaab eis pro« 
ccflerit> nec dumtamen eorum fitrerumpof* 

L % feffio> 
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feffio 9 ,vel dominium > aliaque apud Conruldr» 

'^*^'*fimumPurpuratumj ^quo ilium laudat elogio 

^* ^'Menochius, Ecapudeundem>quodDihilquaB<- 

fitum domino fit » nifi a Aio perfonalis contra 

c ^«rf.i.4}rocufatorem. ^ Apud eundem quod non pro- 

*®*' betur poflTcflio Titit, etfi rationibus , aliiique 

"^y*-Iiteristradatur> mcrces eflfe Ticii "Nonetiam 

^*]J^,^^^^ &c. probanttra- 

ditionem adualem : &:itaque nec veram ad« 

quifitionem dominii ^ aut pofTeffionis 9 tantum 

data licentia videtur apprchendendi » tantum 

c ?' ^T ^^^^ ^^^^^^ ^^ intercflc eft. ^ Infl:rumenta noa 

fo.Jiikj. probantautdominiumjautpoflcflioncm. ^ Nec 

22. c i/^per ftipulationcm Notarii quasritur dominium 

prok.Ani abfcntij * Abfcntibus ('quales hi fuerunt no« 

Titvinl' ^^^ advcrfarii ) non quxritur dominium abfque 

ZmccMr! eorum mandato per aiium 9 qui dicir » fe pro 

y/^ tr- illis emcre j at quacritur ementi , fi quasritur ^ 

yZiitHbM ^^> ^ ^^^^ conveniunt neceflaria dominio 

t$fff.7i{.zdq[iirtndo. t Abfentibus nec per flipulatio* 

nnm.iu ncm Notarii, ncc pcr conflitutum adquiritur 

Lw/i;. poffcflio. Sic autem & ad alia> fi adducentur 

fimm,66. (hxc ipfc mihioppono) probando dominio» 

a Decu. probandae pofleflioni > refpondeba Hacc no- 

plip^yt to , ut apparcat , quam fint ifti noftri adverfa- 

' rii m calumnia manifefta 9 qui plenam inconti* 

ncnti audcnt oficrre probationem dominii Sc 

poflcflionis. £t nec j u vabuntur k vulgato illo $ 

ut quac non profunt fingula > multa juvent. 

Namficruntmultat vcrifimilepotius eft^ in« 

hUiHoeh. duci caomnia incontinenti nonpofle. ^Et in 

wif/: /7^. propofito hoc probandi dominii, & ad fupra* 

nnm.zi. didla & ad alia , &ad vulgatumhoc refpondet 

Menochius 9 ncc in caufla magni valoris ( uc 

noftras hx funt) conjiingi plures prasfumptiones 

ad conftituendam plenam probationem : nec 

in 
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inprxfumptionibu8> fiveprobationibus» qux 
fingulx non cendunc ad probandum dominium' 
(uc ha^ noftras non fic tendunCf ucidem often- 
dic ) efle verum> uc conjungantur ad dominium 
probandum : nec junauram fieri iftam um- 
quam> ubi verae ^ & plenas defiderancur (uc 
in dominio defidcrancur probando plenx ) pro- 
bationes. ^Quodenim alil Sc ipfe Menocnius cji/#iim6. 
alibi cradanr > dominium efle diflicilis probatio» d s?^- «' 
nis » & itaque ii^ eo probandoadmicticonjeAu- '>*^^'* 
ras f dcindicia : id non de quibufvis intelliga- t.\wfJ^ 
tur^ atdefadenribuscerum» & k jureproba- i^f-M^ 
tam probacionem ) neque id incelligi y nifi in 
tliquibus cafibusy veluci anciquis. ^ Atque fica DidM. 
Decianus quoque diftinguic hic inter nova & 3W.|7. 
vecera. ^Addo Craveccam» Concardum^ qui c Crsv. 
fiicilem probacionem faciunc alicujus dominii. *^*^ 
'AddoO>meum> qui ait^ non adeo diflicilis ^' 




debeanc Ec plura fic lunc : quasocicnpcarunr:^ ^-^* 
etiam in ipfismercacorum cauflis : & in iifdem ^^^' ^ 
valere craduncur. < Si non colluntur in i Uis pro- ^ 1»«,/. 
bationes; nondemericiscauflas> & deciforiis. ^- ^^. 
^ Ac probaciones efle de deciforiis 9 conftac. Ego h zw^. 
nunc plura non dilqulro. Ec fcio t nec tam '•*/ 3<* 
mulcat quac i nobis pro ipfis allaca fiinc» ob- 
jidenda nobis ab adverfiiriis. ^ Nego his quae- i ji/«Mr*. 
ficumdominiumrerum vel empcarum pecunia v r^/- 
ipforum ^ edam empcarum mandato ipforum k ]\^\!^^ 
procuratore ipforum f nifi & demandacoipfo*4#Aiff. 
rum fint cradicac procuracori » aut is ipfis eas ^«^*^ 
tradideric Nego » pofle probari de iftorum do* 
minio» incontinenti » plene. Hocjuseft» hoc 
imploramus. 

L ) Caftjt 
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C A P V T XI. 

Res snter dl/os JudiedU qududo dUis no^ 

ceoi, ex L fdpe. ff. di n jud. 



a M^'i^-|> Egula ^efl: generalis y Imiralws aSa aUu 
likicihH. ^^onMCirey ad quam & illud ootatur Sim- 

' machiperiti juris» iiaanJkabfemih§sai^e i^tto^ 
^ w/ * '^ ^^^^ ^^ dBos ^a mcuetum f ^ £ tiam regu* 
/' '''* ^ Ja rpecialis hiceft & titulus > ne res inter alios 

judicatac afierant iis pragudidum > qui non in* 
^^^^ terfuerunt judicio. cRationes autem natura- 
Sckmrf.z.les etiam exponuntur rcgulx utriufque» quod 
€Mf. ^s^ naturali ratione ad autores Aios reftringi^ dc non 
g^^^l' txtcndi%t&Z9 o^Tit9Li. Quoniamvero (utin- 
jfi rVi.quit Cujacius^ &eftcerti{fimum ) obdnet qui- 
j.fMPir. demhxcregulafaspe^ nonfemperyaddendum 

V*otu.z. ^^ 9 ^ ^^^ ^^' ^^^^ exceptionem ^ is illam de- 
^•9f. 9s. * bet probare clare. Res dicitur pro eo certa > 
Dttia. z. qui habet regulam pro fe« ^ £t ita quidem in 
&M.'s* ip(a hac materia slii argumentantur, & Alex- 
m/: ii/ ander : Hoc nan tepefUur jure camum. Etfa 
^ T9* fumus in f^ula : cum non reperiatur ifie cafua 

u.Zhi!»J^^f^^ ^ ^^* ^lllc excipitur cafus » cumquis 
Hf. de eare y cufuo aHio , w/ definfio fibi pimtnn 
f ^^i^^^^^^f^ y fofucmi agere patiatur. Inquit 9 fe^ 
'S^:t:fitmifiAe&y illi^quocauflamhabetalten Ut 
«M/iftoj.iIUc Dynus^ Ravennenfis & Albericus expli^p 
3/np.a. carunc» &iioviflimeadfirmatlatiCovarruvias 
iTx* 4^ ^ pradicis quxftionibus. Et iidem atque Cu- 
f /./^^/jadus^ quod Vomnuo appelletur moxineale* 
^o^*3*ge y qmfequens appellatus crat. Nocet fen- 
5;^J^'''tentia (^aitCovarruvias) alii». cumin lite tra- 
CiiiVf . t£. damr de jure 9 & dominio litigantis ^ k quo> 
•liTaj. yciuj^ 2b autore proprio 9 * manat conftatque 

jus. 
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jus 9 vel dominium ipfius qui patitur y liccm 
iftam cum alio tradari. £t multus ifthic eft 
Covarruvias. £t huc trahit quoque c. ft. de te 
Jud. quod dudum ( non dubium ) ex l faspe. 
<UtpleraqueruntGregorii> autoriscapituliil-g CmjsJ. 
lius , fumpta ex jurc civili. h Addo autem ^ ^ gjf- 
quod ab autore juris fit tranfitus > non fit ad au- H^\^t. 
torem reditus. ut Hollienfis bic fcribit & BaU pm. c. pe. 
dusj quodfentcntialatacumfiiccefrorc, non^^'-^- 
dirigit oculos fiios ad autorem y quamquam ^' 
lata pro autore » profit fucceflbri ejus : quia 
jus defcendat hic > non adfcendat. £t fcribit 
Baldui» addendum> quodhabetur in 1. fxpc. 
£a lex habet exempla y quae velut regulas quas* 
dam oftendunc y ubi res inter alios judicata no* 
cet aliis. Et quae fic oftendunt > efTc neceiTc 
ifthic> ut k litigantemanet ju&tertii. Neque 
enim obftet illud in ea lege exeroplum y cum 
ieUiarexperm paffus dtcreditarem deproprietatepi* 
gnorit : quod oftencit y imo non efie necefTc y 
ut k litigante fit jus tertii y ficut ^ creditore 
litigantenoneft jusdebitoris in proprietate pi- 
gnoris. ^ Non (inquit Covarruvias) obfteti covar, 
exemplum : quoniam in Florentinis libris di- ^-^* >3- 
verfii fcriptura comparct y cum creditor experiti '*• 
paffiis eft debitarem. Addit Albericum , Coma- 
numt Alexandrum > alios» qui probant fcri* 
pturam E[orentinam> improbcnt alteram. ^ Ad- k Dn^r. 
do ego Duarenum y qui candcm fcripturam ^ ffP^- 
Florcntinam fibi videri vcriorcrn y fcribit : ^yf^^'^^ ' 
item Cujacium y qui eandem ex libris etiam 
Bafilicis tuetutt & ait > reccptam jam eflc ab 
mrnbus in ea legc. Etiam Donellus adfirmat 
ad ipfam l^em. i Etiam dodiftlmus Lader- ^ ^^f^^* 
chias probat in refponfis. Nam quid opus eft "^ ^^ 
de autontatc gencraliter iliorum librorum ex- 

L 4 plicarc ? 
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Sr^!t P^*c*«'«? "" Alibi & cgodixi dchoc. "Sodnus 

d^i^a. autem , quod durum fit k litcra originali (loqui* 

$.%/ * tur dc Florcntina ) rcccdcrc vcUc. Et cum cx- 

B Soc y«.cmplum illud non fit ibi, ctiam concludic A- 

nttm.^.' Icxander & Covarruvias, neccfle vcrum» ut 

fcntcntia lata contra crcditorcm noceatdcbito* 

ri^ quianullibiidin jure nuUaque rationepro- 

bctun Sanecnim» nonaliunde indu<£ti aliivi- 

dentur in hanc opinioncm y ut crcditor prxju« 

diccc dcbitori ^ quam ex /• fiepe. ctfi abunde 

pofl conquificrint , unde iftam opinioncm fir- 

marcnt. Ut cadat hic > quod bclliflime Cuja- 

a r^V^cius : ^PandcSlatum Fkrzminanm eMth felix 

^'7' juris ftudiofos docuit y dtdocuitipiomuba : Boftoli^ 

fimiliumque imtfftetum tradiiiones adjlixit maxima 

lx^f.i^.^^f^^^^' Et illud non minus bcllc > quodpple- 

* .*^^*rique Dodorum crrores in Dccrcta tranficrint. 

3. JI?^l'' ^ Scilicct f quod idcm Dodoraliique iradunt) 

fiMi t$nt. cx plcrifque gloflis juris civiiis confcftx funt 

Decrctales. £t hoc valcat hic > fi forte contra 

partcm iflam urgebitur d. c. pen. Quamquam 

fequens y ncc ibi fit alius^ quam qui cft in /. fafe. 

ut & vcrba illic fubjc^ta dcmonftrant , in unum 

f doccntc Covarruvia ) jungenda cafum. Dif- 

ficilishascdifputatiocft. Et in ca tamcnteneo 

partcs fupra dcfcnfitatis contrarias. Farcor au« 

tcm r^ulam > neres intcr alios iudicatanoccat 

r >W»-^.aiiis. ^Scd & ajo y triginta cffe amplius ad 

*3»». iJ* ^^ regulam limitationcs. Ajo , & admiffii 

intcrpretatione Dyni de verbo fequenti » ut is 

fic prior dominus y & itaque pra^ccdcns > non 

fcquens> quodnontamcnfequitur) utlexnc- 

gct) fieri aliisprxjudicium, nificum ille fc* 

qucns cauflam agit. Ratio legis aiiud docet : 

quod fcicntia tcrtii vetare potentis 9 & paticn* 

tia pro confenfu babetur> & pro mandato in 

ju- 
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judicialibus. ^Et hasc eft mio communicer re- r Cm. u 
cepta ab omnibus hic civih'ftis & canoniftis.^**** 
£t haec ratio fic praeftat nobis argumentum con- ^'^^ 
tra HoUandos> quipadi funt» nautam licigare 18.87« 
fuper mercibus navis > quasipfiajuntfuas: <\^^^^^r^* 
poteftprohibere^ alium agere> nec prohibet , st'';^.^^ 
15 fibi omnino pracjudicat ; & ifti HollandifM.ii ttl 
potuerunt nautam probtbere. Nec vero mo- ^/^//' 
vere nos debet Covarruvias > qui non fert ge- ». jj'*^'* 
jieralem iilam rationero communem : & contra^^^. >!•. 
communem pHervertic quoque c.ft. defc^ ^^i^^uk^^i. 
jud. ' Imo cnim fatis eft ad legem , fi vel pa- tl\^ ^,/ 
tiens cauflam habet ab experience vel experiens dec. &. d$ 
2t paciente , fi aliquis eorum ab alcero caufam ha* '''A* *''. 
bet. Satis eft ad Decretalem fola fcientiaiitis 8c^^2c'i^ 
patiencia. ^ Sic A ncharanus y quod fic cmmu- de fr$k. * 
njy f^ulay quod certius, quifuperre» ad cum'*^J* 
percinence> fcicaiiumUrigare^ 6c pacicur> nifi i^i^* 
icopponat^ & appdlando quidem contra fen-c#/fr. 
tenciam fe opponzt ynanpoteflimpeJ^e execmi<h ^^^** {- 
nem fememia yUtic Innocemius in omnibui ii*u ^C/^* 
£Fiyuiisinhocr^^r^, ciuodfola fciencia licis Ci-cnfiiZm 
bi prxjudicat, quoad hoc 9 ne execucionem 
iropedire pofllic. £c verba illafunc Ancharani 
oronia. ^ Sic & ad leges ipfi quoque recencio- x DMn. 
Ks : Duarenus, quod nocet rcs judicata aiiis^'*^^^^ 
fcientibusf patiencibus> pocenctbus prohibere^jsi. c. 3« 
aliuroQgere. £t Donellusj qucxl fencencia le« 
giiS) & aucoricas rerum judicacarum fic exigic» 
utres judicaca noceac ei> qui prius pocuit ex* 
periri , & aliu m prohiberc. Atque nocandum 
de his recencioribus , quod fequuncur Floren* 
tinamfcripturam, & camenficquoque docent . 
jeneralitcr- ^ £ciam Cujadus fic : & quod Citl^y 
lola fciencia fatis. £c fcienciafic^ yidete^ Pati.zhrat\ 
*Hoc & Cravccca de fciencia & paciencia ex""/-»?'* 

L 5 eadem^* 
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t ^dfti eadem l faspe. % Haec ( aic Parifius ) cammunu 

f^V^^fibols 9mnmm DoBarum. ^ £t apud alios no« 

cm/: ^/^' viores ^ quod /0^9 fciemia fo&cit > quid & quod 

II. I). non opus fic tum quxrere 9 an qui fiiic in iite 9 

fuerit iegitima perfona > cicant autem & no- 

le Ml tata in 1. fxpe. ^ Sciens xquiparatur renun- 

r^//p* cianti) ut dicunt alii. SicratiohascdiAa» con* 

fiderauomnibus in univerfoifto tra&atu>fcien- 

tia> potentia prohibendi> patientia. Ec dure 

nimis contra omnes pugnat Covarruvias > dum 

vulc 9 efle cafum unum notatum Decretali ex* 

ceptum : quiduofunt : & notantur commu- 

niter duo : & quos ipfe miicet in unum y ut 

tertium fuum hic requifitum femper inefle pro* 

bet> cumquipaticur» caufamhabet k litigan- 

tc. Cafus ille efi: unus. Ac fine ilio mixto alter 

efl: 9 ut fic diflinguit Decretalis dare cafus duos ^ 

A Cm. /.Scglofla&reliqui «^civiliftac; canonifbe. PMk 

ftfe. n. a. (ajunt ad Decretalem Ancharanus & Panormi- 

^•^^^^tanus) regutami^ duos cafus excems. Etibidem 

Zabarella ^ Fattii in duobus caftbus hie exceftit. 

Totus contra communes eft Covarruvias in il*. 

c C9V4r. lis difputationibus > totus. ^ NuUam probac 

'• *• '3- fcripturam 1. f«pe. Non legcs ipf« regias pla- 

'*' ^* centhomini. NegamuseiexempIadiSaelegis 

efle veluti regulas. Ratio eft regula. £xetnpla 

funt exempla t nec reftringunt rationem ^ aut 

t 'Bero. (. regulam ^ ratione manantem. ^ Articulus ve* 

'^•^' ^^ luti > quo utitur Jurifconfultus in difta lege > 

'^* ' fatisoftendit) iila efle exempla. Etiamnegari 

poteftdeautboritateillic literse Florentinas fu-* 

Sra alias. Communes libri omnes &Norici > & 
oAores communiter habent illud exemplum 
DEBiTORis patientis creditorem litigare fu* 
|24pf»f.per proprietate pignoris. ^ £t exemplum & 
fin. /iv*fcripmramaudentertueturZafius. £xemplum 

autem 
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jnitemprasbecntionemaliamnobisfic : Debi- 
tor paciens credicorem iitigare ^ fibi praeij udicat : 
ei^o & dominus paciens nauram litigare» fibi 
praBJudicat. Nexus argumenci eft> ^quia&b^/Mt 
credicofdebicori fiio poffidetf & eft procura* ^ ^ 
tor : & nautadominopoffidet, & cft procu-J^^^ 
rator. ^ Etiam pignorata nautae omnia intellir dids.ihf. 
guntur pro fuo crodito nauli. Quamvis non W-^*>* $• 
pro hoc a<ftum cum nauta fit > quocafu domi-{J^^J^' 
rtisnonfieret pracjudidum. Sedadum de do*i«A^f. 
minio» & pofteflione eft rerum. Non mihiMlT 
urgeatur fcriptura Florentina fiipra reliquas.^'^^^* 
nam & ^ Florentina difceditur faepiffime. 3.ifMii.i^ 
kQuam & innumeris icatere ajunc erroribus«]c fa.i 
£tiam illa cognita , eirpenfaque femper fuit hic> Sm. 14. 
& tamen communiter altera probata magis eft > fj^^'^ 
aeque proculdubio probata eft. ^ Utraque liteta in^li^ 
efi bena : inquic Angelus. Nec Albericusne- «.a?.^ 
gac bonam communem * ecfi Pifanam dicic me» f^^^^f'» 
fiorem. Neque candem communemdicic fal-yip,*».a.' 
fam Comenfis > hoc eft^ juri alienam) non^/^*i. 
recinendam ; etfi Pifanam putcc vcriffimam.^'*'*** 
Frequens hoc ^ ut divef fie adverfasque defen* 
dantur fcripturas in loco eodem. ^ At ncc mofiix. 
Alexander reprobavit communemfimpliciter:^ A^-^ 
iit ipfe fe declarat. Semper autem & hoc verum 
eft quod recepta diu illa alia eft fcriptura. Ergo 
nec temere mutanda fit 9 » ut Alctatus ait in aiia n au. d. 
pari qu^ftione. o Etiam ( de illa fcriptura $ ^^f»- 
quicquid fit) hoc tenetur communiter> quod *j,J5^^^^^ 
praejudicatur debitori patienti creditorem MiUcwf.ii^^ 
gare fuper proprietate pignoris. Quid tum in 
praxi) fi Alexander y Covarruvias» nonnulli 
aliidifputantcontra? Num propterea tenenda 
in pradica non eft opinio communis ? P Te- p i^'/. t. 
nendacommu&is opinioeft^ etiamfi contraria^^'*^ 

verior 
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q Vi€. verior videatur • ^ Non diTcedccur a communi 

g»nf. i8v*nec pro Barcolo» nec in arcicuio diipucabilif 

^o. k1* ^^ "f^^ ' fepcem tenerenc contra eam : nec fx 

379. jiii* Papa. Etiamfi eadem non probecur condu* 

1 wA4«dente ratione> nec facis bonalege. ' Imote- 

^?!^;!^!' ncnda > etfi regula juris^ feu lex aliquainter- 

' minis obftaret : dummodo Dodores viderint 

l^em» 8c ei rcfpondcrint > eift perperam. nam 

urgcns prsefumptio fit vcricatis ex fcriptis tot 

Dodtorumf quod vel regula illa> velleznon 

prohet: vel jufta aliqua caufla» autradoneab 

(UTefimh. ca rcccdatur* ^ Communes opiniones hodie 

i. fifp^n- eandcm habent autoritatem 9 quam olim re- 

jOiom^t* fponfa prudentum : k quibus recedere judici 

cm/: 70. non licebat. Habentur pro iege : & veniunc 

Z7.&V9U appellacione legis. Auc quas candem illss^ funC 

l?!l^. i.^^contrariae difpucationes ? Tenc Zafii diitin^ 

•uf. ij{. ^onem j ipfi recicatam Covarruvias ^ qua il» 

le communem intelle£tum defendit > & Co- 

vanruvias rationes concrarias duae primae funt 

nullae» & eaedem imo una funt» non duas* 

Speftat (inquit) dominii defenfio primum ad 

creditorem: ut debitor eum iilinc Aequeat abfti* 

nere. Qu^xl nos n^mus probari legibus > 2l 

CovarruviaallegadS) autabalio. Poflit crcdi* 

tor defenderC) quod fatis fibi fit > rem fuifTcin 

t jtiix.i.^^^^^ etiam in dominio debicoris > tempore 

ftpe.nmi daci pignoris ) fed fimplidter idem > dominium 

98- non poteft invito debitore defendere. £ft& 

l^fj;;';tertiararioCovarruvia5 nulla. Nam & abfque 

Fan\ $.' illoibi exemploidemimocomprobeturaliter. 

tnm /v-^Scilicet Alexander nec ad Bartolididumift- 

Tnt^^J!' hic rcfpondet > ncc ad rationem. ^ln cnditm 

inf. de coriumofroceditplaney aicBarcoluSt uc fcntcn* 

f*V'f' ^ tiacontraillum lata praqudicec dcbicori. Mmea 

7r^'^'itS^y quod dcbiioT Jibi ttadidit pignus ^ Vtd^tuf^ 

di- 
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dcfenjfoncm pramij^e fln. Et cum Bartoli di&o 
func reliqui » 6c ipfe Alexander. Is diiputat ad 
rationem. Nec apte adfumitdecreditorccon- 
veniente. i> Nam facilius eft>dare defenfionem* hGllui 
^quivocat m hypothecaria; cum adfcrturra-$-*^i** 
tio in proprietate. iBquivocat in ratione Imo- JJ;f[^''^* 
lae: quae eft, ut tum demum debitor permi- 
fifle videatur creditori > cum litiganti non con- 
tradicitf & ipfe Alexander difDuuty quafi di« 
cat Imola de permiifu ufque a principio dati 
pignoris. Refugium vero qufdem poftremum 
de extrajudicialibus ^ & levioribus y quafi in ^/L^^ 
his intelligaturi quod de mandato dicitur: }XtMim.m. 
fic ille tradit in fru^ario & creditore : refu- ^^^f* 
gium hoc eft nihili in cafii hoc noftro. ^ Nam ^^* ^ 
sautaintelligiturmap^iSf quamuUus alius pro-rxm. 
curatoria perfona tahs » 4>^ciali caufla neceflita- ^<»: !• 
tis t & ualitatis majoris > ut I^es notant i Ae Do- ^^^ ^ 
&ores. Etiam nautx commifla eft cura navis a Uif.rif. 
Mius 9 & itaque quantarumcunque rerum . Cre- ^* ^^^ 
ditoriautem^ & fruduario jus fuum non do-"?!^'^ 
mini committitun «^Practer ea eft pofleflio >/./«/#. »1 

auat tuenda eft commifla nautas ^ res le vis pon- so- Dtc 
eris femper. c Adde > quod fcientia & patien- pjjiy ail* 
tia hic dominorum prorogat jus j quod nautae /mm /• 
antehabuit, & eidem tribuit mandatum ple- A^'*''-|^ 
nius femper pro tuenda 9 quac illorum fit poflcf- fjp*^^ 
fio: dequa ^ifolum noverunt. Etitalithic ar- 4hHi. nm. 
gumentum efficaciflimum , quod fententia lata ^* '^f» 
contra nautam lata intelligitur velut contra pro- iSks^^lt. 
curatorem^itaque noceat omninodominis 9 nec mm. /. io. 
cadat hic difputatio de reinter aliosa&a : cum ^»»* 7* C. 
idem fit procurator & dominus. * lUa procedit fj^\^^^ 
tum difputatiO) cum perfona omninoeftalia.272.ffMi.' 
^Cum non eft omnino aiia> fententianocet» mSira. 

dida 7^^- "• 

f Ahx. I. fdfi, ir. 69. Mifi9$k. CMf 4.1 1 g Zmar. c$nf 3/. 
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di^^x^r^i ^^^^ ^°'^ ^^^^* ^ ^^ ^'^^ cft , fi eadem fitper 

jndxuff. fi<%ioQetn » uc itaque fententia iata contra ad« 

i.cf ir/:4j! miniftratores nocec eorum principalibus. ^ £x 

i A^'*-i P^^^^ ^^^ etiam lata contra defenfbrem nocet do- 

t€. ^jif^. tnino in fubfidium. At nos in hac prsefenti cauP» 

f/irp^. II. fa urgemus potius mandatum* ^Ex hocnon 

1^-^ . modo fit prorogatum > fed & indu&um, five 

4 23, ' prasfumptum fcientis patientis prohibere po- 

tentis 9 ut communis eft certe & firmatajper 

Neapolitanas , per Romanas decifiones. £tfi 

Vafquius & contrariam dicit communem 9 & 

defendit per duodecim argumenta> etiam pet 

/. fapt. ubi cafus ifte non l^tur. Casterum 

argumentis Vafquii refpondebis facile : quas 

autad r^ulam pertinenCf aut ad extrajudicia- 

* ^^r * !**• ^ Speciale in judicialibus eft ^ ut tacens vi- 

S^}» deaturconfentire> quod & Bertrandus hic re- 

fpondec : & de praefumpto fic mandato tenet. 

» 1l^'* "^SicMenochius late inpraefumptionibus^ ta* 

l^^/^p* centemprssfumiconfentire^ fx unumiUud coTk* 

m. ij.iicurrity quod idem potuerit contradicendoim^ 

A^ $|-43* pedire. Eciam quando agitur de i{)fius tacentis 

^^•^ ^^^'damnomagno : quidquid multi inhocfenfe- 

rinc aliter > redte minus. Et hasc multo magis 

vera fint > fi cum tacitumitate concurrit aliquod 

n Etism adminiculum: '^putafi-aus&dolus : fivdconr 

/r#ii/ ^^^currit judicii (hoc nunc dicimus) calon In judi- 

Ti$rwm.^ cialibus fempereftproconfentiente9quitacet.Ec 

ff. €. 8. hunc cafum pafiim admittunt interpretes. Ut fic 

o SfuireK. Menochius ifta docet. ^ Sic alii in prorogacio* 

ffbefsmr. ne y ctiam ipfe ait V afquius > quod & receptius 

fcimtia' fit & tutius. Ncquc his obftat > auod idem 

fdtiintis. Menochius tradit , non haec proceaere in ab- 

R€i. I. fente : etiam nec in pnEfcnte $ ignorante 

«•»/. 170- quid agatur. Qu« duo muflitari audio ab ad- 

pSttfra verfariis. PNamdefcientiaomniumoftendi* 
«•7. 



mus 
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mus nos. £c quofdam fuifle prxfentes diximus % 
ac certum eft. Prseterea videtur in extrajudi* 
cialibus hocMenochiivalere, cumdepnefen* 
tia nihil dicatur in 1. faspe. & Ruinus citatus 
Menochio > de extrajudicialibus loquatur » & 
niitafic> jam nihii fit fpeciale in judicialibus> 
&tandemincafunoftro confiderandum^ quod 
nonde incommodo agitur dominorum^ cura 
defenfio rerum ipforum fufcipitur > & nec in 
nauta valeat didum Menochii : nam omnino 
incaufla abfentium dominorum funt, quasde 
mandato nautas tradita func. Sed & aliaficre- 
fponderi plura pofllmt . 



Caput XII. 

I» eodem argumento ^ de re inter dlios 

judicata > noceme aUk* 

ALexander • recitat multa > qux defideran* « *^^'** 
cur ad hoc > ut fententia inter alios dida > \^^^j!^ 
noceacaliis. Recitat» defiderari citationem Si.' 83« 
tertii faltem per generale proclama > & id fic 
velleAngelum. bAdde> quodAngelididum b3»/i^ 
hoc fortitcr adfirmat Bologninus adverfus Imo- ^*»/*??* 
lam ; qui unus vifus efl contraire : & quice* 
dere debeat auchoritati Angeli prseceptoris.Nam 
alii qui citationem n.on defiderant > intelligan* 
turde citatione fpedali> ut opiniones opinio- 
nibus concordentur defiderantibus citationem. 
Sic &intelligatur defpeciali citationegloflator 
in\* de unoqtwque. de tejud^ Nam ea lex lo- 
quatur de fpeciali> ut & fic loquatur gloflator 
in limitatione > quam afiert de I. fsepe. Nec ob- 
ftet > quod I. fa^pe. loquitur generaliter tan« 

tum 
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tum de rdentia > quoniam cum quid requiritur ^ 

debetintervenire etiamomne> quod antecedit 

adillud, & requiriturfententiaper Lfxpe. 6c 

fcientia pofcit notificationem > & notificacioliic 

vel ab edid:o eft publico » vel k proclamate. 

Addic , impium efie Sc crudele j ut contra no|i 

citacum valerec fententia : quifbrtaffisallegaflet 

rationes > quibus Judex alio modo fententiam 

c-r^/rA«.^protuliflct. Hsec Bologninus. ^ Cacterum 

'^* ^^' non Imola folus in quaeftione bac tenec contra 

Angelum^ fed&Alexander. Echujus» pras- 

d Zaf^ tceptoris fui> malereticuitBoIogninusnomen^ 

frattf a neque enim ignoraverit Alexandrum ftare cum 

fraf^ns' Imola j cum &c Alexandri fundamenta tentec 

3. im. 3. fubvercere. Sed id tamen nequit> naml.fae* 

&iu 4.pe exigic fcicntiam. nec diftinguit 9 unde ea 

c Dee. %S^^' ^^ "^^*^ hicfitimpium > ubi conqueri de 

eMfsi. *fe pofTunti qui de lite fciverunt» nec os ape-* 

&^nb. S' ruerunc , & fu^s non allegarunc raciones. ^ E& 

^I^^VA^BoIogninus ignobilis iple vix dudor : noa 



^ai. ^ acucidimus ingenio $ non infticucione erudicus 
•p^; ";^* nulla defidcretur cicacio hic , eciam Parifius cra 



/ Cdfir. /.fatig, uceruditiffimi viri de eo fcribunt * Qiuxl 
•^; ";'• nulla defidcretur citatio hic , etiam Parifius tra* 
fen. m.^S' ^it > Decianus > Menochius > canoniftas Mfifei« 
^r^i^j Etiam omnesfic, qui fcribunt quod fola fcUn-- 
f*f «!>.^'^ fwfficit. ^ ut didt Caftrenfis & Panormi- 
«0/. ^ canus : is & contra diftinguic exprefife It procla- 
rJ/T*t *"^^^* * SicSocinus , & per 1. fape. & c.pe. ie 
jLRm!^^ W* ** Sic per eandem legem Cravecca 9 alii, 
943. Ci-quodresinteralios ada alii icienci > & pacienci 
^inoiH PJ«Judicac y eciam plene. » Sic per eandem 
^fjilpf^.Tiraquellus > ei > cui primum de aliqua re 
/. I. ii.7-aA]o>veIdefenfiocompecebac>paciencifequen- 
^r^.^f^-cem agerCf nec vocato^ rem judicatam seque 
.'5r^tff^pr«judicare, ac fi ipfe egiflet vel defendiuec: 
^i iiri.J/. veluci (hocaddam prascedenci articulo) Ji de^ 
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Ktar paffm Jit y creditarem experirideproprietace 
pignoris » &c. ^ Certus non dcbet certiorari : ^^'^H; 
lcientiaeftprodenunciatione : fcientia ubi d^vatlui^ 
tiseft> nibilrefert) undefit. l£tiamloauitur0ocA.cM/: 
Angelus de citatione ejus» qui crat alias dene- ^- ^*jj 
cdSitate citandus ; non autem in cafibus exce* «irTf^^r. 
ptiS) inquibusnuncnosfumus> ubifoIafcien-$.36.j[U. 
tia defideratur, & ita Angelum declarat ^tudi- J*^^^*^ 
tiflim us Hondedeus. '^ Alcer Angelus declarat p f^/ 28. * 
fic efle Perufini didum 9 cum fententia per fe nm$. 33. 
socec. Ec de ifta cicatione facis : fi de ifta nobis ^^^f ig 
opponeturabadverfariis. " Defideratur 9 &uCp^/p)-J. 
is^legicimus(itcomradid:or> quilitigaC) ucno-w». ds 
ceac fencencia alii. Ec is legicimus dicicur y ad ^^i^^j^ 
quemprincipalitercaufrapercinet» (Jfi^ ^d zM^ fape. m 
umfpedlat in confequendam. £t qui proculdu- 76. 77« 
bio non eft navis magifter. Verum non. uno 
modo dicitur legitimus contradidor. ^ Meno- f,^*^^; 
chius (idnotemusprimum) cum Covarruviampfii',^. * 
facicrediffime tria capita diilinda nocentis ter* 
tio fententias » vel ex natura ipQufmec cauiTas » 
vel ex fciencia licis ) vel ex vicio. Ec primum 
quidemeftadiftamdefihicionem legitimi con* 
tradi&oris^' ucitaaue extraidemcaput aonta- 
lis exigacur contraaiftor legitimus. ^ A tque ad- ^^r'^^* 
eo idem Menochius^ dum de his multis difpu* nmi^. ^k' 
tat) quas requiri ei diccbantur^ utnoceretfen- 
tentiaalceri> ad idde concradiiftore fic fcribic: 
conftare)'quodadfueric illicconcradidor> ubi 
exfticerinc concendences acerrime > uc admicce-* 
rencur addivifionesbonorum» adquas alii^ad- 
fpirarent • nec obftante fencentia concra illos ^ ^^M 
primos laca. Ule Alexandri legicimus concra- ! Ji^%^ 
didor cum defideracur 9 cum cauffa per fuam/*^. im». 
nacuram habet & poceft praqudicarc. ^ Ut*'^-'"^*^ 
fic iftud addunt alii , & ipfe AIexander.{;^s^ 

M Et 
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£c fic Imola diferte aptathoc ad qti&nodica* 

fum. Idem Alexander confufe redtat ad tres 

illos 9 plurefve cafus fententias nocentis > & hoc 

de contradidore legitimo > & reliqua odo * uc 

in ipfo recicatlonis principio oftendit. £t da* 

ri(£mum eft acriter intuentif quemadmodum 

novemillaomnianon requirantur adcafusfin* 

gulos. £ft quartus apud Covarruviam cafus > 

cum nocet fententia terdoexconfequentiaqua*» 

damfola. Atqueadhunccafum» &adtertium 

r Cafir. i. quid pleraque illor um novem ? ' Quid illa fden* 

^%\ ».ti ^^^ ^^ genus primum ? Scientix caTus pofcit fo- 

jf7i»oj^ lamaliquam communem nuncincontradi£)fo* 

.teji. «^- ^' re 9 ut nunc dixi ex aliis & Menochio. ^Quum 

3nn0n99. ^^^ ^^^^ tertium tangit (ententia » tum ( in- 

nnm.^. *quit Dodormeus) fitridiculumdicere, quod 

f nm. ex ipfa etiam citatione tertio prsejudicaretun 

»^,^o. ^ ^^ autem connexitas vd ratione peHbnarum 

t 'Bciogn. vel cauflarum > vd rerum. ^ £t ha^ tria debenC 

d. 77- »»• concurrerc > ut obftet exceptio rd judicatx res 

u /im* cadem 9 cauffa petendi eadem^ perfonarum con* 

€onf. ijorditio eadem. £t in cafu hoc hoftro eft prima 

Decia.9.. connexio^ nam nauta curam habet ^ dominis. 

"^/^" £ft fecunda , nam quo modo defendit litetn 

cMen0(L nauta 9 eodem debent 6c ipfi defendere dominL 

^34.1143. Efttertia, nam eaedem & hicres funt. Atque 

V^*; ^^[ ad primam non mihi dicatur > ^quod fententia 

reijnd. di(^a contra colonum , non nocet domino ^ pro 

X inn. €. quo ille poflidet. £rgo neque noceat dominis 

mt!u'i^n *cntentia , quae difta eft contra magiftrum na- 

€o.Decia. vis.-^Nam & is condudtor quidam eft. * £t 

5. conf. condudores non fibi poflident y at dominis. 

"^^^^ *Ubi diverfitas perfonarum y ibi fententia non 

4e ie. nocetaliij quam contra quem eft lata. etiamfi 

Rbo.cnj. vertatur rcs eadem. Non h«c mihi dicantur. 

2.0*/: 28. bimo 

ciOBm* di nfncnp. a Dnar. I.fcpc. frdl. 42. 
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^lmo enimfententia> dida contra colonum, b /m». /. 
nocec domino > fdenti de fola fententia» nec ap-{l't^^, 
pellanci>cercenocetinpofleinone. Etficobje- ^i!^^:'* 
^iocontraadverfarios noftros retorquecur. Ec^^^nj 
ubi negacur , noceri domino k fencencia con- ^'/' 
tra colonum 9 ibi de dommio agicur : quod co- fgr. mx. 
lono non commictatur> ut pofleffiocommicci-^«7i«tf* 
tur> autde domino agicur 9 qui licem ignoret.^*^** 
^ Si eciam negacur noceri in pofleffione > id de J^/^.s. ^* 
civili dicicur > quse nec commifla colono efl;. W* ^7* 
^ Eft opinio communis > ut fcientia licis noceat J^3^h 
tercio in pofleflione. £c eam adferic Cravecta ][^/x. /. 
forcicen Is&adfericcommunem> cum & ier-44-$-i* 
itW pofllderec» quodeftnocandum. ^ Nam if^i^P'^* 
hoc cafu (inquiebat Covarruvias) dubio froculddntdr. 
non eftfentemia txecmiom tradenda. £c Roma-y^ ^f ^* 
nus> quod nunquam mandabicurfencentiaexe-^* '^^^ 
cucioni concra poflidencem cercium> licec (Qi-Jnf^^?. 
veric > cauflam agi fuam > ad eamque fuerit etiam n. io.it. 
citatus & filuerir. nam iftevclitretinere folum^.^*^)^ 
pofleflioncm. Etfi idem non audirctur, volens^'itom. * 
poftea a^ere contra illum » qui habuit pro fe fen- «•»f.34** 
cendam. namobftarec fibi exceptio rci* judica* 
tse. ^ Etiam Zucchardus fic. qui & citac Ca- £ Zncch. 
ftrcnfem. ^Etiam Imola fic > qui & citat *L*"^^3»\ 
Bartolum. & pulchram addit hic przdiic^m: /^^1^^'^'^ 
quam & alii ponunt alibi. Ego dico advcr-/flf^fl'. i# 
tcndum > an fit una pofleflio vidti & rertii , '* ^*'- 
an non. nam hoc fccundo cafu > imo fit ve- f^„/^^. 
rior> & communis opinio > quod lata contra/a/.i/. §. 
unum fcntcntia non nocec cercio fcienti , pof- fi A^''* 
fidcnti. Scd ifte impedire poteric execucionem 
racione folius poflefllonis. £c de communi 
fic opinione teftacur & oftendic Jafon, Et 
Cravctca non reluftatur hic : auc non bene. 
Qupd fi eadem pofleflio fic > uciquc nec fic 
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d ubicandum quin fententia tertio noceat ^ nt Gc 

latacontra colonum > qui domino poflidet > do- 

mino nocec. laca concra nautam y qui dommis 

de^dq' P^^*^^^ y dominis nocebit. *»Scilicet poffidet 

fojf.Corn. i^ \ CU/U4 fKmine ftffidetur. Pfocuratar atieM pof- 

a-^*«/^ feffioni pnejiatmmifieriutiu £i veraeftillius pof- 

^^^ feflioha»:. Non eciam dicatur mihi ^ nonnoce* 

redominolatamhiccontranautam : quia non 

noceat fentemia tertio^ nifi cum litigans agic no- 

ilUr.L mineproprio, non nomine ipfius certii* »utica 

l^*^¥ rem declarat Bartolus. Hic autem nomine do- 

minorum» nonfuo ipfius proprio» egit nauta» 

Non j inquam > hoc mihi oDjiciatur 9 quod 

efl valde dobium > & in utramque partem fatis 

k itf/rx./. fuftcncabile j "«utfcribitAlexander, qui&dif* 

fL^im^* pucat ad ^juxftionem per quinque columnas> 

whA. citat autem & multos autores hinc % & inde : 

forces hinc & inde rationes adducit. £t licetvi- 

deatur concludere cum illa Bartoli opinione : 

1 ^rff.4. 1 camen AlexandriipGusquoquefenteniiam ma* 

«*^ I9r- gis ad ] nnocencium inclioare cdncrariam , cen- 

fec Bertrandus > & ipfe fequens Innocentium 9 

atq ue Alexander ipfemet plurimos excipit cafus> 

m Atix.h quibus tenenda fic fententia Innocencii* ™ Et u- 

fafM.^^. nus eft 5 qui Alexandro notacur feptimus y quan- 

do non fciences modo , fed & pranentes fuerunt 

ifti , quorum eft nomine licigacum ^ ut tum imo 

iftis noceat j udicatum Et hoc valeat contra illos 

adverfarios noftros> qui 6c praefentes litigio fue- 

re. Hisnullaeft fpes. Hos nullo colore audire 

Judexpodit. Sed &cafuS) qui primus notatus 

AlexandrO) & relacus nobis in capice praece- 

dente > de procuracore excedente fines manda- 

j^^ ^ ti , fervic nobis pro refponfione ad omnes. 

£.$f#if Procuracor non eft alcer i domino. Non effi 

hit.fi.d^ldc locus diAo y "quod fentencia> etfi profit 

^- o^ alteri 
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• 

alteri aliquando > nunquam tamen noceat* 
Quamquam & illud fic eft > fi nec ulla iic con- 
nexitas > nulla ratio. Hic fcientia efl: caufTa. 
® SufKcit aucem fcientia circaea^ quag in diffi^® ^'Jf^ 
cultatem veniunt. p Probata eft lcientia cvidcn^^ cJcsn. 
ter per conjc<fluras veriGmiles : plene pcr plurcsconf. 23. 
prsefumpcionesfimuljundtasi occ ^Etfcien-5^'^*'* 
tia fatis eft nunc nobis vel fecutse litis de appella- /^'/. j"* 
tione naucae > ut Imola & A iexander declarant > 17 m apf. 
&intertio loquuntur) qui in cafu noftro non 
eftetiamcertius« 



C A p u T XIIL 

^uatenus noceat resjudicatA ttruo^dt ^^ 

bujui afptUcniont ^ cxecutione non maranda. 

FAcit res judicata & tertio pracjudicium « '>/• 
•Resjudicata jusfacit, pro veritate habe-j^^^jjj^^^* 
tur» nemoauditurcontraeam, fimilia. EtiamiJ^sr/xgl 
tertio nocetufque ad fcmiplenam probationem; i^.FraM 
& ita quidem 7 ut reliqua abfolvijuramento^'"'- '•*'•/• 
poflint. bUthaecBartolitradicioefti qoam fe* bA/mri^. 
quuntur Butrius y Ancharanus^ Panormitanus^ tonf. 390. 
Romanus , Alexandcr, Socinus , Dccius , ^ "'^^* 
TiraquelluS) & qui hos omnesotac Menochius: 
& qui opinionem nec dabitandam dicit. ^ Qui- e aU. a. 
busaddoego Alciacum, Decianum • Purpu- JJJ^^^- 
racum 9 Ruinum > Rocam Genuenfem > & fonf. i j/ 
Gozadinum ceftancem de omnibus > fic tenen- ^PMtp.uU. 
tibusad l.x. C.Jk ed. RidicuH func> qui ^junc^JJ^^ 
de communi concraria. Etiam difTenciences k Gen)t 
Barcolo, cum func imo cum Bartolo > fi ali-103. R9. 
qua fit (ut nobis eft) cauflarum connexio^^^J/^^'*** 
vel communio. Quas tenenda ad mini- 
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a c^jr.manQ eftfentenda» media^ concordans 
if ^.]v.3.Qa(xi ii vero ncicenir tertioperfententiam (ic> 
^mmA. &abhacisnonwpellat : tum &in judicatum 
Tci^il!^^^^^ contra ipmm. ^ Aliquando tertius nec 
/?itfM!t. poteft appellare : fi nec ipfe potuit ^ contra 
^'^^^•quem lata fententia cft. * Cum poteft^certe 
t^!!w.& ^ necefle hd)et appeiiare : fi nec fit Pf^c- 
€. is. ftatus durante lite cum alio » ne ea obeuet fi* 

S^/! w ^^ ' °^ litigantem fubmoverit ^ lite 9 ^uem 
^v.5^7^ubmovere potuerit. ^ Appellare habuit eo 
m. if./. modo y &tempore» quibus ipfe habuiflet vi« 

^M^M.Sa ^"^ • ^"^ decem dies y cx quo fdvit y la- 
^Sdjf4m.^m fliifie fcntentiam. ^ Adquiefcere enim 
c.vmMi.fententise videtur^ & appellationi renundare^ 
iifii^ ^'qui congruo tempore non appellat ^ nec non 
f F«/>f.Q^lig€ntia (mintmum) ejus arguimr^ qui 
^mmfm- potuit uti opormnis remMiis > neceftufus* Ad 
^* w** '™**nciata autem regrefliis non datun ^ Quid 
oJjAr- dicam > quod dtra i^ypellationem inftituitur 
«.ft.^<^judidum novum k tertio : itaque nec fiteze- 
^^^'l^-^cutioimpedienda^ etiam Ixdens jus tertii? ut 
^. refpondit Cravetta & fentit Covarruvias» nec 
Amd. u quifquam diflcnferit. i Cum (ententia non no- 
2^^k!» ^» poteft tertius cujus interfit » advenire & 
3^3Ai^poft executionem indioatam 9 & fe objicere. 
g RbI. 4. Sed hic noce^ k In dubio fic interpretanda eft 
^^^^^'fimtentia, utminusnoeeattertio : ut nonno» 
^f. mi. *ceatomnino. Se^indubiohicnon fumus^ ubi 
9t/. %. communesopiniones habemus. ^Communes 
h^cu^ opiniones non finunt» rem efle dubiam^ fed 
^.997.iiufaduntremdanun. '"Autfifequimurejufmo- 
6. c^sr. di difputationes 9 profedo nihii fiierit adeo da- 
priH^^ ram> quodobfiifcaiinonvaieat. Etiamhicegp 
ijfMikji. rapiam 

m 2. Efh» mmm. 4. k RbK }• imtf.jp» Vec, m/I^^f .»44.. xMinacb\ 
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rapiam orgutnencum : quod (i fic judicandum 
indubioeft» ne noceatfemencia ceitioeamob 
cauflam > quia id fic minus noci vum ; etiam exe- 
cutio rd judicatse non impedietur nobis hujus 
poflefTorii) quia id Gt minus nocivum. Salvo 
adverfariorum jure omni^poteft nobis fieri cxe- 
cutio. "Quam tardare non modici eftpraejudi-J '^'"^- 
cii. Grave hoc eft & publico y ut rerum judica- gnl^^ 
tarumautoritasficeludatur. ^Etiam cum pras-o c. ij. 
judicium tertio non eft faftum 9 non inde tamen'^* ^^^ 
fit y ut nec executio fit facienda. ^ £t levis hic j ^ % 
cognitio eft lacis > ubi executioni fencentiac ter- u imd. 
txus refiftit : jure ejus circa proprietatem in ju- P ^^/^* 
dicio ordinario ipfi fervato. ^Hic damnandi ad- ^.28, 
verfarii & in expenfas totius a£tas iitis cum nau* q ^ct^ 
ta : qui L^tum facigari k nauta ^ pafii funt : ^^[^}j^* 
& nunc adfunt fuo nomine > litigaturi de re ea- ^^j^ntm. 
dem:ut hoc veriflimum fic efle, ait Ancharanus^ 19. to. 
ut fic malitiis hominum^ & difpendiis obvietun 
Idem & Cravetta 6c not!anter> quod occafio de» 
linquendi miniftretur il ludice, fi ficimpedia- 
turexecutio: id enimgenus exemplo fretialii 
verfutias fimilcs ftrueAt. ' Executio non impe- ' ^^^* 
'diturpropcer mbtaip litem & exceptionem al- ^' ***''* ^ 
tioris indaginis« 
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T)e injirumento debtti faciendo ^ & de 

Ubcraniis fidejujjoribus ^ ad Otnatijf. 
Lop. Seiegnum. 

NOn eft dubium > quin teneacur liluftriflT. 
Legatus liberare fuos fidejuflbresjquiabi- aWbw**. 
turi ex Anglia funt % * hoc enim de abituris fide- "^jT.i^ 

M + juflbri- 
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juflbribus liberandis tradit Meaochius noviiC* 

me : & decem adfert Do<ftores 9 qui idem do* 

cuerunt) nuilumveroadverfantem. Sed quae* 

ftio eft 9 an Legatus hodie teneatur inftrumen* 

tum eis facere aut aliam promiflionemsquod eos 

Uberabitj cum difcedenti aut (quod poftulant fi« 

tdejuftbres) intra cert um tempu$« £t ego de tem- 

pore cerro peti non pofle putem : quoniam bxc 

eflet obligatio ad id y ad quod Legatus non tene-* 

tur : qui tenetur folum in cafu profedionis. Sed 

nec videtur obftringi Legatus ad inftrumentum 

in diem iftum profedtionis incertum. Nam boc 

aut inducit novam obligationcmi aut fortioreni^ 

£t neutro cafu tenemr Legatus inftrumentum 

t> ifitui. facere : ^ quia obligationes funt voluntatiS) non 

c'i^»x.' / neceflitatis. ^ Et quia^ubi deterior fit conditio de* 

1« «NMkbitoris^ non tenemr debitor facere inftrumen* 

d4)Md. tum : fit autem deteriorj fi fortius obl^tun 

^finltai. Qe^ ^^ autem probationi tantum petitur inftru* 

$Uganur. mentum» etiam neque tenetur Legatus > quoni* 

m. I s. di am non hic periculum eft > ut interddat proba* 

*^ **•/• tio. Lex namque eft> qu« obligat Legatum. £t 

probatio legis > femper loquends intercidere ne* 

quic: LegeobligaturLegatus> hosabeuntesli- 

berare. Legis obligationi cur fuam addet Lega« 

tus? Lex daram lemper emittit vbcem > 6e 

d "Bsr. d. fruftra igitur alia defideratur probatio. ^ E t fic 

1^!^^* igitur eft doftrina Bartoli & communis : quod • 

ubi non fit dubium quod aderit prohaaO) ibi 

e c»9iir. nec peti inftmmentum poffit. ^ Poteft tnte agi 

^^''^•'^•addeclarationemjuris : utadvenientetempore 

admittatur. Sed non hic opus ifta declaratione : 

ubi lex clara & Legati vox clariflima. £t ex 

his agimr contrarium pro Legato dico in <4- 

fu altero > cum Lesatus petit inftrumentum 

emptionis. Morisnoceft* £t (emper incer^ 

tum 
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tum (i Legato aderit probario venditionis^ 
quam fccit. ^ Venditor cc^itur facere inftru- ^ 
xnentum venditionis- Ergo & emptor em- 1*,^^ 
ptionis. S£t generaliter pouH quii compeUi ad k. o. 
fackndum inftrumemam comraHus , ."pel abtfius^ ^*^ 
obiigMomf. Vale, Sedegne Omatifl: '^^;J^^ 

tvfftr. iiff. 337» «w» 3« 
C A P IT T XV. 

De /ufptBo judice recufando. 



TOeies appelbtum eft ab interlocutionibus 
&rententtis ifHus judicis> &totpendenc 
ab eo appeUationes , ut putem jus ^ fafque no- 
bis efle^ eundem nunc recufare. Etiam nec alia 
caufla hsec nunc eft ^ in qua ipfum recufamus , 
ut non nos compeilat * lex» apud eundem a-« i^*^ 
gere^ quae apud eum » ^quo appellamm cft >^1|^]^^ 
aliam cauflam agerc % compeilit appellantem.I/.cA«£, 
ScilicecdAumeitpoflrefrorio ex confifcaiione > c«m/* 
ut bona fifco Hifpanico traderentur > qux ei 
confifcata^ quxfita jam funt dominioejus. Ec 
nunc nec agetur ad aliud > nec ex alia caufla > 
necinteraliasperfonas. £tficigitur> quianon 
in aliacauila lumus» nec lex ftat contra nos^ 
imo illa ftat pro nobis > argumento \ contra- 
rio fenfij. ^ Sub judice fufpedro periculofiim b 'BajM 
cft litigare. utinquiunt noftriDoaores & au'^^'^"^' 
tores. ^ £t etiam > fi nuUa humana lex hac de re c Covnr. 
fuiflet ftatuta in fpede^ ratio ipfa focilime often*/r4^. ^6. 
deret , eorum judida nobis fugienda » omni* 
bufque modis avertenda eflc , quos fufpedos 
habemus. ut hasc kxjuitur Covarruvias. Quid 
&quod iddrco s^quimmo confilio fadtum eft $ 
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utnemo cogatur eum ferre ludicem ^ qui fibt 

4i'ndie^ fit fufpeftus. ^ Et lex : quh Jine fufpiciom 

^ * OMKE S lites frocederey nobiscardieft, Uceatu 

qui fufpeBum fudicem fum^ amefuam lisimhoe^ 

tufy eum recufare. Scio ^ hsec capi non de ju- 

diceordinario: qualisnoftereft. Sede^oratio- 

nem illam laudo generalem : &dpco in iudicem 

huncnoflrum fufpediffimum > inquem Scalias 

incurrunt cauflaB $ facientes illum piane recu- 

« ^ff^* fabilem. • An enim non centum notantut 

r*!^ ciuflBe, propterquasrecufari Judexpote(I;?6c 

an non alias contra hunc funt Judicem ab^e 

hac appeliationum $ quas dixi cauflas alias ? Hic 

Judex femper fuit ifrorum hominum Advocft- 

tus contraHifnanos. Hic in delitiis eft Hol- 

landis. Hiccfecretumquoddam prasdeceflbris 

fui » viri confideratiflimi 9 iltico Jodex fadus 

juflitmandari executioni pro HoUandis contra 

tMsran. Hiipanos : &fuerat ( ^nefiis )in iUacauflaipfe 

^'' *• concra Hifpanos Advocatus 9 & quod decre- 

tum praedeceflbr ipfe qui fecerat > ob juftifli- 

mas caufas k nobis allegatas» mandare execu- 

tioni nunquam voluit* Hic in alia caufla dedit 

contra nos privilegia fifci^ fifco Barbariae : in 

ifta caufla irrifit nobis jura fifd Hifpanias varie* 

^^5 , *8* Et in caufliailla Barbarix num legit ^ Ruini re- 

' fponfum > quod ^o citavi ? num expendit di 

(putationem noflram di&am » fcriptam adver- 

fus illum fifcum Barbaricum ? hora oAava po* 

meridiana rogatus k me ^ ut expenderet omlnia y 

fequente fane aurora contra nos judicavicNunc 

cum audiiifet advocatorum fex all^ationes 

contrarias ad horam prandii > vixdum pran- 

fus tulit interlocutionem > nee aliis ( credo 

quidem) nec confideratis allegatorum pluri* 

^ ^r^Zl morum > nec ^ confilio ( id certo fcio .) 

*"^*^* CravctKc, 
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Cniyettx.» in quo maximum nobis eft funda- 
mentum. Etiam id fadum > cum fit quasftio 
hujus interlocutionis adeo longa & intricata) 
fi tertius admittatur tardandx executioni cqu- 
traaliumjudicati) utfadlimanon fit refblutio 
ipfius* Legendialii> Alexanderlq;endus> qui 
lcripfit volumen ad 1. fepe: >& parumexor- j. ^*/- '• 
dine, utetiamZafiusnotat. k Et Pracfes con--jff^'5i^; 
cilii Neapolitani> quod articulus ifte k Do&o- ir« ?•».* 
ribus confufus traditur. Quid tamen alia coUi-^W^ is- 
gimus ? Quis eft eorum 9 qui audi vit hominem, 
aut vidit agentem in nos > poft iftam interlocu« 
tionem > & non fenfit eum efle infeftum nobis ? 
1 Poteft ludex. tueri fuam fententiam, 6c pro ea l ^Mje- 
intervenire. °* £tferveturtamen de honeftate,^^ '• *^- 
ut non fit Advocatus , qui fuit ludex. Quid in 'BmHt^. 
ifto, qui etiam eftludex? Atque num morefi^^ic/ 
ludicis^erit) cenfeteViriillufrres^apudquosi*- V^ 
cgit. '^ Affeaioludicis manifcftiffima detegi- 1^^./. 
tur ex difputatione ejus cumparte. Ego plura f mV^irix/ 
dehomineamiciffimonondicO) & doaiffimo. ^-^ f^ 

Et haec di&a volo cum paceipfiiisbonaproju- n cw. 
ftitia cauflx > quam defendo. ^ Sed fi propter twf. 3 f o. 
folam appellationem pendentem in alia caufifa ^ j?''* f * 
non iicet recufare ludicem, ut eft fententia^Jp^,^^ * 
communis: ergo ubi fola appellatio noneft* 
licebit ludicem recufare. PMateriarecufatio- j^y^ 
nis ludicis eft favorabilis, ut Rota cenfuit.^^.n*. ' 
^Scilicet divina ac naturalis ratio didat ^ n^vi^MtwnK 
oportere definiri caufTam^Iudicefufpedo. Et^y.f^5[\ 
infinitae caufTa? fic congeruntur> propterquas 
fieri ifla pofiit recufatio > & ultra illas arbitrium 
ludicisadhuc verfaturhiC) qui&aliasadmit- 
tere poffit. ^ Admitti cauffa etiam levis dcbet > ' ^% »^ 
utRotachabetdecifioDoaoris mei Cantuccii. "7f ^ 
In propofito6c illafacitratio, neludexficba-ri/i. 

beatur 
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beatur etiatnque cum adjuoifUsaliisjudicibus^ 
quod non poterit ab iftorum omnium feocen« 
tia provocari > icaque & ceflet ratio legis civi« 
Us y compellentis » apud eundem litigare in 
cauffa alia, quiapoffit denuo provocari. £t 
primatamenillaratioeftinvida» quod non fit 

Sfr"^*'' ^^^^^^^^ ^^ caufla. ^De cauflaetenim fepara* 

ta illud eft legis ita compelleatis ) & non haben* 

teconnexitacem. Illa ratio concludit & inor* 

1 7>D. ii.dinariojudice : t quem ajunt non pofle recufarif 

'• »4' ^fed ei adjunftos peti pofle. Ecboctamenfic 

-»«* -f^^cftj ut non poflit ordinarius recufarifimplici- 

ter velut fufpedus^ utalius judex poceft;dOQ 

tamen» ucrecufari non po(^c eciam exjufta 

o fif/: i. caufla, Nemo hominum hoc dicic. " Imo 

^ '4* dicunt omnesy quod illa quidem fit vera> & 

communis conclufio^ deordinarionon recu- 

fabili : fed quod failit in cercis cafibus fpeciali* 

bus. Recufatur hic judex in hac caufla> quae 

plurimum^ & ferme tota pcndet ab articulo 

quodam lurisi inquojudexifte> olim Advo^ 

cacus y defendic eas partes $ quas hic fi prasva^ 

leant, vincent liquido omnem cauflam no- 

ftram« Manet afieAio (quod omnes fcimus) 

eciam ad ipfas opiniones. 



C A PUT XVI- 

De appettatione ah interlocutione ^ t^ 

fmaBcaiont ejufdcm. 

APpellatum eft^ cum admifit judexquof- 
dam, qui venerunt velut terni impedirc 
rem inter alios judicatam : fimul & fupplica- 
tum Principi pro retraiStatione ejus admiflionis. 

Itaque 
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Iraque duo videnda fint; &£[ licec a^pellarei 
& fi itnpctrare licet retraaationem. Caeterum 
non fit quaftio prior difficilisr » Quoniam >e- » emtdr. 
fiJfimmiS indubltabUe didtur, licerein poffef-^^J»» 
forio (quod hic eft) appellare i gravamine irre-^;.,. ij* 
parabili quocunque / ante fententiam illato.d* 9.8.111. 
^Re&e prudens judexjudicabit,cauflam juftim ^^^*" 
& probabilem efle admittendae appellarionis^^jtj. 
ab interlocutorta , cum videt , damnum illatum 8»*. & 
per interlocutoriam , efle ixreparabile per defi-{'2J;^^ 
nitivam. Sic Menochius. Atquedetaligra-^ 4,^. 
vamine habet interlocutio, quas habet de ad- m/ 49o> 
miflione perfonarum. ' Ut itaque ab ea »- ^J»l^ 
pellationem dat Speculator , lohannes An-a^.4/a; 
dre«, Baldus latiflime, Angelusj Romanus./.j. vd 
alii, citati Menochio , dtati Contardo , &/*»•<«• 
adhuc alii , & hi ipfi duo. Nec quifquam dif- 
fentit, quemego fdam, uno excepto lafone, 
& in cafu uno admiflionis teftium , Fulgofio. 
Nam lafon , ut cavillatur fuper opinione 
Speculatoris » quam omnes fic acdpiunt» mi* 
hi ita non probe citat.FuIgofium, quafi rc- 
pugnantem aliis generaliter : dyus imo h«c 
funt vcrba ; ^ jih imetlocutoria potefi pTo\ocari, J J*^-* 
tim per eam fit ffajudicito/f mn repatabiU per ' 
definiti)fam. Etdicit jlnitlus , Speculatorem te- 
nere, auodfi interlocutoria judias pronunciaTmit , 
tefiem aUquem admttendum , qtn non eratadmt^ 
tendus, quod de ime etiam ci)fili potefi pro^^ocari, 
Et idm dicit genetaUttt , quotiefimqtie per iraer- 
bcutoriam protwnciafur quis kgitimus, qtd notf 
efi Ugitmus. Sei iUud fuod iicit de tefie , Tfidetur 
non infette gtayamen , quod non reparetat fer 
defituHlram , 'quemadmodum^ fi ex deptfitioitt» 
hus teftitm male judica^et. Sic in folo cafu 

teftium Fulgofiiw. Et ncc quoquc in cafu 

illo 
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< fij/. /.illo beae difcedit ^ communi) quoniam ^^ut 
d^'tp%^'^^ terminis rpfpondcnt Bartolus, Baidus)ad-« 
Ad. miffi tcftes faciunt quale quale praqudidum 
ijiUx. i. femper. ^ A Isefione autem vel minimaliceat 
f^^' "2^ appellare. ^ Apellatur ab interlocutione , cujta 
lT)!td. pfobatiopraju^ciumfacereptneft, \elcujut gralpa^ 
Odd. d$ men in appetioiione i dffinitt)^a nonpoteftrefcindiy 

n^ioL^-f^^ ^^P^^^^ ' inquit Romanus, Atque BaJdus 

g KmJ. adhuc notat plures cafus licitae hic appeliatio- 

/•^*xr.3* nis: &cuminterlocutiotrahit(ecum executio- 

nem^ & cum excludit probationem ; & cum in* 

tervertit beneficium>qui hic optime quadrant ca- 

fus nobis : contraquos fiftitur per iitam admif* 

(lonemiinchoata executio judicati : & iidem ex- 

cludimur ^ probando $ non hos efle tertios. At 

condudo> yerti & irreparabile gravamen ab 

bac , & ab alia omni admiffione ^eribnarum : 

hUi.Mri quiz, (quod indicat Baldus) feroel admifS^ii* 

fr#c5r. ^^^^ nequeunt poftea repelli umquam , necin 

^ * judicioappeIlationis> necinpetitorio. Sicnon 

s Pttrp. X. mihi bbftaret > fi quis allegaret > ^ quodTCVOca- 

m/ 61. ripoffit ^ Judice interlocutioj adquemappel- 

*^^* latum fit idefinitiva : quia fic & devoluta ad 

eum fit poteftas revocandi omnes interlocuto- 

rias. Nulla difficultas in priore hac quasftione^ 

k Cfifh ^^^ communes opiniones funt & clarx ratio- 

^y-.^^nes. Inalterafiiciuntdifficultatem plura. ^etfi 

»* 29- Revifio dicitur quasdam fpecies appellationis : 

& ad exemplum appellationis cenfenda £t 

i c. nt u. primum fiidt difficultatem 9 ^ quod lite penden- 

fe.mHCm-te non fit lidta fuppUcatio proiftaretradatio- 

/!S?ni*!^^' atque nec dirimit litem interlocutio : nec 

3sl i. X. per appeUadonem definit lis peixdere : non cer* 

mM. teperappeliationemabinterlocucione. '"Quic- 

Mm il'' ^^^ ^^ ^^ definitiva contrarium. Leges aper- 

' ' tas : SuppUcarc cat^a pcndme nm licety nifi W 

ailo^ 
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oRantm tmmumum $ >f / pmitmaMnis tiitio 
dcn^ttuf. Ubi & duo foli cafus excipiuntur : 
in quibus nofter non efL Eciam : Qtn licitam 
ffol^Qcatimem omifcrii y perpetuo Jilcte debebit: nec 
inobis imfudens fetere fer fufflicatimem auxi^ 
Mumy^c. Secundum» quod ubi fic remedium 
ordinarium appellacionis » ibi ceflec excraordi- 
narium fupplicationis. £c regula hasc eftquo^ 

aue generalis* £c hic eft locus appellacioni in- 
ubicancer ut dixi y quam nec ucec omittere y 
uc audivimus. "Nunquam admittitur fuppli- J}^^^* 
cacioi ubihaberelocum poceftapplicatio* SiCxj. 
Do<9:ores. ^ Tertium y auia reviuo non detur oMntHh. 
de errorejuris > fed de faoif atque hic petatdr ^«f- •*•; 
revUio y an jure ifB pomerint. P Quartum y nam ^Ji^h. ^. 
recurfus non detur ad Principem y ubi non ma* 70. «. vk^ 
;na > non juiHflima caufla fit > non enormis lae- P ^^^rJ^ 
iO) non magnum prasjudidum vertatur y bec e- ^'^', ^. 
nim pro re cenui afficiendus fic moleflia aliqua u.fi hu^^ 
Princeps.Sed in mora modici cemporis,daca pro- *•**• '1 
baciom faciendae^incontinenti de jureiflorum)^^]]^'^]^ 
non magnum vertitur prasjudicium q Scilicet 4. 70. «•; 
leve fic praejudidum in brevi dilitione concefla> « 7*2>*^ 
parva mora nec fic mora>&c.Quintum>quia nec u^^^ %. 
fupplicacum pro iflarevifionehicfitin fcriptis.//.i.ff!9. 
'£tfcripturanicdidturneceflaria tamen. oex- ^!^^ ^* 
um 9 quoniam ouod faciet hos tcrtios contentos, ^*^^,* ^^ 
^reviuo non fulpendet decreti alterius pofl fecu- 1 uf. 
ci executionem> quopofTeflioj quae antea dc- ^»**^^*^ 
crctanobiserat bonorum> iflis refcribicur» ^siSfnm!j. 
necappellatioabinterloauione impedit) judi- c^ dt p. 
cem procedere ad ulteriora omnia. ' Septi- ^^^ 'J^ 
mum & hoc in tcrminis traditur 9 quod non i^^an^ 
fupplicamr contra interlocutoriam > &fuppli- i^.n. \6. 
catio non admittitur % etfi nec reparari in defi- (^^^^^- fi 

"^ S. n. 40. 
GmI. X . «^/r f r4. r Ritpff. de fipnlnpm* fS. 
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Bitiva poflit interlocutio. Atque hasc ftduttt 

in quasuione & cafu noflro dinicultatem. At« 

que his tamen & aliis, quae adducipolTentin 

partem eandem, non obflantibus» etiamno- 

bis nunc concedendam ' rcvifionem arbitror* 

£t moveor • quia.fi prohibita non fithic fup- 

u ^uu. plicatio 1 certe permiffa fit hic fupplicatio. " Ni- 

i.wif/47.}jil enim aliud quasrit fuppUcans ^ nifi ut veritas 

18.^^^ 'appareat; &fificlasfus,utfibi damnum farcia^ 

tur : quas fupplicatio juri divino^ & naturali > & 

asquitati,convenit > itaque etiam annuere ei 

Princeps deber; ut ficed argumeotum Deciani 

in terminis> ^ multus fermodeofHjciohicpe« 

culiari Principis ^ pro adferanda veritate. oe« 

%Lsfi€itt. cundo itidem in terminis moveor ^ ^quia hceat 

l/f, ^m ^^PPpli<^^^ ^^^cr^us gravamen interlocutionisj 

jSsisr/rifiCquodhiceflfadium) etiammentio fiatpro« 

Li.n.1.1. ceflus ac flatus cauflas : nam & propter fuoro- 

CM4f.fi. ptiones vi.deatur . vetita fupplicatio. Sal ycetus 

autemdeoIaratIate> quemadmodumjfi40!cttjff/& 

cmftndia Mrrari y (juomodo in tali lite^ ver- 

tente inter taies 9 judex fic fuit interloctitus : 

ob quam interlocutionem ex tali caufla grava- 

tus appellavit ad B^egiam Majeflatem : cui & 

fupplicaret ut delegaret appellationem. Tertio 

moveorkiiaciU deftrudtione omnium Confra* 

riorum; utfuccedat, quod prasmifi) de fup« 

?licationc permifTa , quas non fit prohibita* 
>fonobfhitigiturprimum, quod h^beat regu- 

**N*» ^*"™ ^ ^"^ ^^^ ^^^ tcneat ubi cafus fit exceptus: 
i^j/%ij etfi de duobus in lege exceptis non efk. £t ca- 
j»f. iiim fus enim alii excipiuntur per Doftores : ^ & 
iur %i Wcnofler, cumefl interlocutoria irreparabilis 
2j?.^4(;.*pcrfequentemd6finirivam> ficinexceptis aliis 
jj/i/.a. efl. Licet&fuppKcareIitependcnte> utalter 
fe«i//.^. jidfpQccur judici fufpedo. *Id lex alia » & 

Dodto- 
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Dodores oihnes volunt : id hic rupplicatur 
Principi y ut judici fufpedliinmo aflocientur 
laltem aiii. ' £t neque omittitur hic appellatio p 
fed jungitur fupplicationi ex formula Salvceti 
pro habendis dd^tis. Non obftat fecundum, 
quod&fic folutumeft per Salyceti tradita> 6c 
^iorum 9 hic jungentium fupplicationem 6c 
appellationem. ^ Ordinarium auxilium ge-a ouju 
nerale» &extraordinarium fpeciale funt fimul''^>^« f-7« 
jiemedia : etiam -extraordinarium non mere "'^ 
fubfidiarium : etiam extraordinarium tendens 
ad coadjuvaddum ordinarium» &c. ^Et Cic h odd.Je 
poflc appellare j non impedit reftitutionem ^^^^' 
in int^rum 9 uteft communis opinio: item^^^^l^ 
nec appellafle. Sic neque fecundum obftatSi.s^. 
contrarium. £t quod nunquam addmittatur 
fupplicatio > ubi poteft habere locum appel- 
latio y id quidem fic didum communiter 9 & 
ut plurimum y non femper. £t nec Dodto- 
res 9 citati Marantae j habent abnutivum il-^ 
luduniverfale. * Panormitanus 9 quod poflit c^^-^f. 

3uis imentare ad cautelam duplex tcme-J^^^^^f* 
ium 9 appcUationis $ & fupplicationis 9 cum 
dubitat de cOmpetenti. Id, quod &inprac- 
fenti afu fadum dici poteft reAiflimc. Non 
Qbftet tertium contrarium : quia de trrorc d Re$tiff: 
h&i plurimo quxritur hic ; ubi ifti velut '* /W^* 
tertii funtadmifli, quinon funt tertii ^ fcd ii- *;^"' ^^' 
dem cam lirigante priori. ^ Etiam quod de er« e Mdrs. 
rore juris iftWc nqgatur» in Principe dicitur : ^ *^»- 
ad quem & dicimr ratio propria 9 quoniam ^^'j^^ /* 
ille nec praefumamr errare in jure > qui inpe* 8is/«.5S, 
&oris icrinio habet omnia jura. * Abhorret *j^^ 
lex» deiniquitatedicicontra tantosviros. De.f^KeLc 
errore fa&i admittitf ex quo fecutus error ju- i^/i/<^' 
ris» f Admittit de h&i : etfi nonnihil etiam^'-2-M3« 

N injurix 
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^njurias es hoc quoque videatur. ututdicacur» 

quod prudentiflimi etiam in h€to falluntun 

Non obftat quartumj; ^Quia ntc modici 

Ig^'^*^; prsejudicii fit lu(penfio> & retra&atio execu- 

tejii. tionis , fadla per iilam interlocutionem« 

luftiflima caufla Hifpano L^atofit: quiomi-* 

fit petere adjunftos judici fufpe&iflimo : imo 

qui non recufavit inimicum judicem. ^ £c 

J^^lJlfasfuitvelhocnomine recufare in omni cauf- 

6i/Dec.c. fi^ > quod in una pendcibat ab eodem appella- 

sdhde. M. tio. Aut fi jure civiii « quod in iftofequimur 

liiL^!^ Admirallitatis tribunali y non fic eft : vel a* 

trs! iU' hter civile jus Canonico componitur j & no^ 

jw./«/>.bisjus iftud non fit : certe jus eft tamen de 

adjundiS) quos non petiifle > error fuerit Le* 

gati« Is habuit judicem fufbeftum 9 quem 

& moneri k fummo Concilio K^s noftri cu- 

ravit. Sederravit» dumautoritahcondliiplus 

fidit y quam timuit ab inimito animo juoicis 

iUemtb. ^^alperato. » Daturrevifio^ ubierror dicitur 

d. 818. n. etiam proprius petentis revifionem^ic & quar^ 

^.Ribmff. tum eft diflblutum argumentum contrarium* 

^O^ Quod namque de mora modid temporis illic 

"* ^' dicitur> nihil hic eft^ ubi non de tempore.res 

eft. Non obftat quintum : quqniam fuppli- 

catum in (criptis imo hic eft. Dedit Legatus 

infcriptis Regifummamtociusproceirus> de- 

dit ad Regem Uteras > fuppHcavit ^ ut Legatum 

kAffnir.decebat^ l^tgu ^ Pro qualitate perfonarum 

^A^M-hsc fiunt, utpulcre eftapud RebuflFum in 

3- 4- 1^« traftatu hoc de fupplicationibus. Etis addit 

quod tantimomentifuntinvoce^ ficut infcri'» 

1 ur. $. ptis : quemadmodum & appeUationes. ^ At- 

«*'^^''*- que fi in appellatione ab interlocutoria noneft 

2^{?*u:riptura neceflaria: ut communis eft opijiio 

^verimmaiujure aviii : cur uc neceOaru la 

fuppUr 
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fupplicatione , non fortis dicetur ulla ratio. m Panor 
Non obftat argumentum fextum : "^ quia fen - ^i^- «• J 
tentia imo non mandabitur executioni^ lata ^' ''-'''* 
poft appellationem ab interlocutione , dum 
appellacio pendet : nam 6c validitas fententias 
pendetabeventuinterkxutorix. Videlicct^ n 
tenuit appeliatio ab interlocutoria 9 non valuit 
deiinitiva) velut iata h, judice^ cujus jurifdi- 
dtio erat fufpenfa»ut eleganter declarat Panormi* 
tanus. Necnocet) quodimo judex, k cujus 
interlocutione eft appellatum y podit procedere 
ad ulteriora > quouique conftet de veritate ap- 

f>elIationis. " Ut fic opponit Aretinus , & il- ^/^^* 
um DoiStorem fuum fequitur Felynus. Nam jg/' * ^ 
rationi Panormitani nec refpondent 9 nec fequi"- 
tur> quod&execytioquoque fieri poffit: quae 
aliud eft k reliquis > & plufquam ulterius. Sed 
hasc alia erit quaeftio. Non obftat ultimum 
argumentum. ^ Nam illa decifio fit ex lege o Mttff. 
GalliK, de revifione nec dandaabirreparabili'^-*''^'- 
interlocutione. Et ex regula iila fit , de non ^ * *^' 
danda alias y non fit regula ex univerib. £t fic 
deftruftis contrariis ftat noftrum tertium argu« 
mentum. Quoniam vero eft> qui in verbis 
legum y quse videntur revifionem prohibere 
femper, fundet fe multum ; audiat is adhuc> P ^•i^- 
Pquodlegesloquunturde ^upplicationibus,qon ^/T,/ii?" 
perviamjuftitias) fedgratiofis, ambitiofis> per 4. ^/r r.if. 
exquifitum fufFragium , per potentem inter- ff^^-c.ex 
ceffionem. ^ Sic & difta proprie fupplicatio ^^g '^^; 
fpeftat gratiam ) de qua non ago nunc : atdcti.d-c. 
altera contendo egojuftitia^: & quse dicatur ^^ j;;'/"f • 



viam juftiti» concefla non vxdeatur verum > \f^^'J^ 

N % quodft/r.ifi. 
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quod executio non impediatur. Etiam petitio 

revifionis hic impediar. ^Loquuotur de gratio- 

2. dl^^^tt. ^^ fupplicacione , qut n^ant impeditidQem. 

19. it.i^.Eciam nefcio ego» an jurecivili» quodhicfe- 

^' ^^* r quimur > idem non fit ad iftam impeditionem $ 

^/JiJ^^^quod proponitur de jure Canonico per Areti- 

5.t. n^b. num > 6c alios. ' lure Canonico non rufpendi* 

t Covar. tur judicis jurifdidio per appellationem abin* 

^' *♦* terlocutione. Eccurfiifpenderetur iitibus nun* 

quam finiendis, figuiaem eo jure licet ab 0« 

xnni interlocutione appellare? lure dvilicum 

appellatio non detur ab interlocutione • nifi 

pauculi$incafibus> ratio non n^t fufpenfio» 

nem. cum deturabirreparabilijrado dabit fa« 

(penfionem > ne jus fruftra dederic appellacio^ 

nem. Quid ? non & k (enten tia fecuta eft appel* 

latum ? de illius didhim nullitate ? Ergb nec fieC 

ejufdem executio. £t fic rurfum dixi ad (eztuni 

contrarium. Dico nunc argumentum nofthim 

. quartum itidem in tcrminis fupplicationis pro 

d.7^fi. fcvifione ex Deciano 9 & aliis. " Qucxl etfi[ 

MiHc. d. dubius cfiet articulus , an fit applicatio talis ad^ 

4-«-^98. mictenda > in dtibiofemm Princeps iebei foppIi«i> 

dejmffi. cationem admittcre. *Nam etfi fit voluntatis 

nnm. 4/ conccdere^ non tamen debet Princeps recufii* 

re^ fijufta (upplicatio fit. Ec loc[uuntur ifti de 

revifione fencencias^ & fentencias Principalisy 

imo & rei judicatas : & loquuntur de juftitia 

legis. Nam de poceftace alccra Principis abfo- 

luca * ut dare is pofiit revifionem 9 etiam cum 

quis nequit fupplicare pro revifione # nec dilqui* 

rendum fit» ut Decianusfcribit. 
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Caput XVII. 
De fojfejforio retinendd , fequtfiro toU 

kndof camione jmatma 9 ^ nonnultis fiic- 
jujforsbus tecipimdiS. 

POflcflbrcm* turbafinon oporterein fua pof- l^fi^!'^] 
flcffione,&Do£toresdicunt9& cerridimum hi. 10. d€ 
fit. b £t iridcm cft ccrtum , cflc turbationem, '^*^^ 
non poflc libcre uti fua poflef&onc. ^ Nam pof- \ni.f€,ff^ 
fcflio fit ufus rei. ^£t itidem impediri hunc»r..9o. 
ufum per fequcftrum : affcrri impcdimentum , ^ ^"'^- 
& molcftiam pofleffbri : hunc imo quodam* ^^'^^i 
modo fpoliari per fcqueftrum. ^£titaquecu* 24^. R: 
fiodiam ncc tcncndam: at cflc fatis fidejuflb- ^«'•^^^* 
xts^ de confcrvanda rc : quam ncc advocavc- c^^^j^ 
rit judex ad fe practcxtu pcriculi fcandali , nift ioni$^$* 
fortc dc periculo hoc probctur. ^ Etiam diffa- ^ Tr7^^ 
matio turbat > ut omnium eft fcntentia. ^ Brc- ^^p^ , j{* 
viter datur intcrdidum , quod nos intcntavi- ir.62. 
mus, Uifubiy &proptcr judicalc fcqueftrum.^^^*^*- 
*" Datur contra turbantcm judicialitcr. ^ Da- ^^^' "*' 
tur contra turbantcm > nec poflldentem. Ur gMen$efi. 
non poflident fanc advcrfarii : qui fe fpoliatos flf'^'^? 
ajunt : ^ & itaque fc non poflidere. Nos no- J^l^j^^\ 
ftram probavimus pofleflioncm 9 ^ ut fatis eft^ %y;X9nL 
hanc probafle tcmpore motas litis^ vcl tur- ».««"/. 
bationis. ^ Dc jufta probatione nec habu imus, ' J/i^;J,* 
quodnonvi> noncIam> nonprccariopoflidca-Vf.3.ir«iif! 
mus. "Ecneccogirourvelallegaretitulum no- *9o-^«''*. 
ftrae poflcffionis. ® Scilicetjufta in dubio pracfu- \l^^j*^ 
mitur poflcflio & bonae ndei. ^Bona & fides/^* 
prasfumiturfaltcm praecedente jufto tituloem- ^ Mofc. 

N3 Ptionis. /;:f ;;^ 
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q Corn. X, ptionis. 9 Bona pr^cfumitur fides ^ & cum cft 

1»! r7.'*^ empta res furtiva. nam ignoratum prxfumitur 

r A/^ioc^. id vitii * faAum alienum. Etigiturprobatano- 

^3'»»w-ftra pofleflionc ^ advcrfariorum turbatione> 

*^^* Quidfupercft, nifi ^ ut pronuncietur, dcfiftcn- 

Gum adverfariis a moleftatione & prxfente ^ & 

futura ? £o(<iem & damnari nobis ob intcreftc 

moleftationiis prxtcritae.^ Neque cnim obji^ 

cient advcrfarii quidquam de fummarietate pro« 

cefTus ) quas riec adhibita in noftro fit : ut ex 

^dt^n^^^^^ patct. ^Et quag tamen in noftro, ut in 

4^8. cseteris poflreflbriis^ fucrit (quod cradunt omnesj 

tMnffcA.adhibcnda. Non cxcipient de dominio, ' de 

67i}e^ q uo advcrfus hoc interdidtum non cxcipitur. 

^^^' Si (quod ccnfent itidem omnes) non & inconti* 

nenti probcnt) quod nullo modofacere pofTunt. 

Imo ) & cumfacere hoc poftent^ non audircn* 

tur : ut magis communis opinio ^ pluribus di- 

citur: & a Menochio» qui inftar plurium in 

u Crw.d. iftis traftatibus cffe poffit , adprobatu r. " Quam 

9ox.it. i.opinioncm ita probat Cravctta^ ut etiam ad- 

^ ^y/. mirctur, fuiftc» qui contrarium fcqui potuc- 

y^.^j. ^Jjrint : itaSocinus junior, ut nec admittat de 

^i7r«mjif .dominio notorio. £cquid quoque^ fi admitte* 

#«f. 147. retuj. if^a exceptio? Non eft tamendeipfaad- 

xDec. huc diftum : tantum abeft» ut fit cognitum. 

€9nf. 84. ^ Etiam (i eftet dc dominio liquidatum >. (i 

'•'•?• . non & fit conteftatum , fuper eo ferri fentcn^ 

J.5.^;^;tia nequit. yjEt in cafu noftro, cumdcpof- 

381/^57! fefforio conftat ccrtc , ScTuper hoc. prius fuerit 

'^nr/' pronunciandum'. ^Scmpcrfitpronunciandum 

2 Tf nf.^. fuper poffcfforio 9 ut fere fruft ra cx(i)c<Stetur , ut 

t.n.-^yji & dominio fuper. * Et g\xm quoque rcconven* 

Tfft. jpoi. f i effemus (quod fadum non eft , ut fieri potuic) 

* i/.^LT. J^cuperanday fi fic (utcft) prius cognitum de no- 

»4 ^ Ctn poffeffionc, & dc hac fit pronunciandura 

f^^fi^' prius 
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prius. *> Claris & probationibus fucrit proban- ^Men^tb» 
dum ifthicpcr adverfariosj quod poffederint »|^^{'^JJ'* 
ut omnium fententia eft. ^ £t clamant alias jura c c»ni\. 
omnia> rem poffeffori relaxandam. <iQuid,W3i3' 
quod fpoliatus non reftituitur > nifi contralpo 3"^'^^*,. 
liatorem? Non reftituiturneccontra malx fi- rM/: 319! 
dei poffeflorem > non certe contra mediatum»-?-®*»'»* 
fucceflbrem vel ipfius furis. * Unde Vi nec da- ^^'* *• "' 
tur contra fingularem fuccefforem > & id cla- thfewcK 
rum. ^Non remedium Lficolonu contra fuc-*'^^»?- 
cefforem mediatum > qui titulum habet > & bo« Y^^^^j^^ 
nam fidem. ^ Non remedium c. redintegfanda. 10. r^^ir/* 
cft contra fucceflbrem lingularem : ficut (ita«7V«^- 
&argumentantur) illud, undeVi noneft, nonf^y'*^*; 
contra vitiofum poffefforem $ non contra fuc- 66.71.7^ 
ceftbrem vitiofi : non> ctfi res ipfafitaffeda>77«79« 
puCa> vitio furtivitatis. Quas firmiter Meno* 
chius doccL ^£talii> quod jure civili nullumh Rifu t. 
detur interdidum contra fucceflbrem fpoliato- ''^' ^^^* 
rxs > at omnia remedia poffefforia ad recuperan- ^qf^fojf, 
dam poffeffionem rei mobilis competant folum 
contra poflefforem cum vitio. Ecquid igitur 
fentcntiam nobis > & relaxationem poffeffionis 
moratur ? fi nihil c& corum > quse remcdia 
fpoliatis dantur> quod bic concra nos detur? 
Etiam utdarenturomnia> cum probavcrimus 
nosnoftra> advcrfarii alia nec induxerint> fic 
nunc (utdixi) dcnoftris pronobispronunci- 
andum. Namdcfequeftrotollendo quiddubi-. 
tetur? « Scqucftrum odiofum > vetitum : 'ut *^^^^';** 
'[uifquc > quantumcunque violentus poffefIbr>ir.i7.c^/i&. 
it in fua dcfcndcndus poffeffione, ^ Sequc-479-^8i. 
ftrum viris honcftis non faciendum : qul rcs^^r^^^ 
nolint difl[ipare> &c. ^Tolli & impediri peri Pan. V. 
cautionem > regula cft fatis clara. Etiam pcr*' *• ^^^ 

Uf, L 7. §. I. n. ij. ^nifsu (9g. 'Bal.L iC. deoff^frsf. 
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cautioncm juratoriam toUi ajo j quod tamen 

Jafon negat fordter t &citatlecum Speculato- 

rcm $ Butrium > Imolam > Panormitanum » 

Alexandrum : etiam Albericum , fummum 

illum Pradlicum & veridicum Dodrorem > qui 

& fic viderit obfcrvari femper. An &hic itidem 

obfervatum > ut cautio ifta fubmovenda feque- 

ilro noQ reciperetur ? Casterum his non ob<» 

ilantibus) dico ego contrarium. Nam funt fu* 

pradidta in debitore fufpefto. Patet > quia (ic 

tradunt illa in fufpedto fupradidli Dodloreso- 

m /.7-$*mnes. Sicipfejafonadlegem, "quaedefufpc- 

1!it.cl!t! ^otr^dit; ^ peffonafufpeBaJii, inquit* Do-* 

'^'^' bium autem non efl:> quin ita^ capiantur inter* 

pretes » ut loquitur lex > ad quam fe referunt» 

n specM ^^^ qyjd difccptamus ? " Sic Dpcculator , Jafo- 

wf^- ,115 antefignanus j fed poncy Titlus debet mihi^ 

ftecpojfidetimmobilia^ tf efi SUSPECrUSyfSc. 

7.7^. nii.^ Sic Albericus , item quarit > (i petatur pecurMy 

^andebitoris SUSPECTI^^c. Sicreliqui. Eter- 

go in non fufpedo contrarium efl: verius > & 0« 

p (;4i7.i.mnescontrariumfentiunt P £t expreiTe t quod 

•V H^- juratoria cautione tollatur fequcftrum y fi perfo- 

ih/.iu' naadverfusquameft faftum> fithonefta» in- 

tegritate viix confbicua > & probatas exiftima- 

tionis ) non fufpeaa & levitatis opinione labo* 

rans» obfervat Camera Imperialisperleges & 

perinterpretes, quodapud Gaillium &Myn- 

fingerum videre eft. Quod fi objiceretur praxis 

tribuna]is>adquodftamu8 : etiam diccmus > o- 

ftendendam illam praxin efle) quascontradixe- 

rit & contraierit cautioni huic > quam petitum 

fuerit recipi. Illud nihil fuerit > quodhacc cautio 

q Ff/y.c. nunquam fuerit data> accepta. ^Necenimlex 

&^m!' P^^ ^^^ "^" ^ tollitur, fed per ufum contrariam. 

Fortc non fuit occafio > ut petcretur admitti. 

Fortc 
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Foite non fiiit caufTa admictendi. Probent ad- 
verfarii^ petitum fiiifle admitti in cauflTa huic 
noftrae (imili : & fuifle rejedam petitionem 
nonfemel. 'Interim jus hoceft certum y judi- ' S*e.^J. 
cem arbitraturum ex indicii$& prxfumptioni- 'J* , 
bus f an juramentum fit deferendum ^ quod fi- 
deju{Ibresnoninveniantur> utfie fcribit Soci- 
nus : &idemcitatinhancfententiamBa]dum9 
Angelum > Oldradum. Dico autem 9 efle indi- 
cia hic & pnefumptiones > quae perfuadeanr ju- 
^ddehocjuramentodeferendo. Tplaperfonx 
dignitasitaperfuadet: ^quaeplurimum in de-^^**?^* 
latione cujuslibet juramenti ipcdtari folet- ^ Jl- ^4^ 
luftres non cogi dare fidejuflbrem de judicio fi- 1 'BsmU. 
fbi^ fed juratoriae illorum ftari cautioni , notat^f* ^- ^ 
»on nemo cum legibus. " Legatum prasfertim J^^,. ^^ 
tanti Regis non reputari fufpeaum > igitur ftaripttf.^ •/.!• 
ipfiusjuratorias : &hocinterminisnonnemo-^j;^/** 
alius. Ipfa perfbnas conditio peregrinae perfua-^ 
det ^ic idem : quac reperire fidejuflbres non 
folet facile. ^Utinperegrinohic fic cxempli- « '^/^^^ 
£cant DoAores* £t dicimus facile. namitalex^*';^^^'^ 
didt 9 fi neaffaria fBUkdatiofumt ^ & non F A^ * * 
ClLE poJpiTOiseam Prafiarty &c. £t ad eam 
legem Jaibn p Keta iuui "pulgatum > quodiUud di^ 
umuffcffey quodfadle^ ^commodeioffumus^fSc. 
£t hoc fads ad judids arbitrium. ' Qupd pro- jUttfek. 
culdubio regitur k prasfumptionibus juridicis > ^^^* ^* 
mente lcgis ^ fenfu aequitatis. * Hoc eft ju- ^]}* '** 
dicis arbitrii> quid fadle fieri poflit. ^£tquiaLAMiiri. 
dicitur generaliter y non facite inveniri fidcjuf- ^ ^'*- ^* 
fores : id in peregrino dicetur certe > & ju- ^Tr^.^^ 
dicabitur ^ judice. ^ £t fic igitur ctrtcfjcx. 
( qu« eft regula communis ) 11 juretur- , ^••^ '^- 
qiiod hon putet ^ peregrinus is > fe pofle^^^^;' 
invenire fidejuflbres > boc fic fit probatum. 

N y Et 
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£t fic igitur loois tanto magi^ fuerit ifli cautio* 

x)i> quanto & fidejulTores oblati funt> qui re- 

periri potuerunt parti. Apparetenira>eamnec 

refugercdarefidejufTores^ quos poteft inveni« 

• f;j^;^;re. c Diffici/ium facilH Venia eft , (J remfkf : 

9if/.w.d-etiam hic diftum, cum fidejuflbres non inve- 

«»»• niuntun Quod fi ifti fidejuflbres non recipi* 

untur» qui recepti dicuntur inque gravioribus 

d ^/M-aliis cauflis hic> ^ nec prsefumuntur hodie de- 

F<**7- teriores > & imo pro idoneis laudantur k lau- 

datiflimis pluribus> etiam de ipforum idonei* 

tate fidejubetur idonee > certe jam Judex facit 

e 'Bdie. ipfe > ne pars pofiit fidejuflbres. ^Sufficiens 

^.^'•^••eft cautiO) qux fatisfadt iuri , &homini> 

r^X'^f.ft«vel faltemjuri. ^ £t ille idoneus fideiuilbr> 

/ //$. t.qui vel mobilia poflidet multaj aut habet de* 

V^a//x ^^^^^^^ plures. oed & qui de idoneitate fide- 

]uf«ff/:3;juflbrum fidejubere volunt > immobilia quo- 

que poflident. Nulla fidejuflio idonea eft> fi 

haec non eft. Si pars eflet admittenda ad 

fimplicem juratoriam > quidni adiftam) cum 

g^^^ y^r jurabit, non pofle fe caverc aliter , alios dare 

^. i.). ' fidejuiTores ? ^Fiet parti injuria y & fidcjuflb- 

i.u xibusy fiidoneinonrecipiuntun 



Ca PUT XVIIL 

De non dfftlUnio k ^fententU Utd in 

foffejjario. 

j££f OMne "pofleflbrium eft momenti, id eft, 
fojp d-i. V/ celeris expeditionis. Omne interdi&um 9 
cbf.io.& omnis 

di a^. eenf. Decis. t9nf.iZ, &JUsid. if. l ml$. C. f « l^. ferf. fi. 
im jttd. bdi. 
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omnis adtio de pofleffione dicitur momenti. Sic 
Cujadus^ alii. Etfiquidam, ^utrefcrtMeno-^^Wif**^** 
chius) quodvcrcdickturmomentariumpoflcf-^]^' ^*"' 
forium ^ quod cft rummariiflimum 1 & cxtra- 
ordinarium. Attamcn communisinterpretatio 
vcrbi> quoddicacurbrcvircparabile in judicio 
alio > nullum cxcludic pofleflbrium. £t Cynus 
dc rctincndx > & adipifcendas remediis ncgat 
effcdubium' Et non cft dubium hic, fi volu* 
mus fequi fcntcntias receptiflimas. Quaeflio 
fucccdit ardua , an ncgctur appellatio etiam 
quod ad devolutioncm. «Nam videtur negare ^ ^p^* 
hanc negationem Bartolus > & cum co multiniol^o/im 
alii, qui afiirmant dcvolvcrc. Ethanc opinio- *»''''• 
nem tcneri in Hifpania> Gallia > Germania> 
dicunt : obfcrvatam fempcr in ConcilioNca* 
politano : magiscommunemcfle^ &c. Atta- 
men funt plures > qui de contraria communi , 
& magis communi tcflantur > & vcro oflendunt 
perplurimas autoritatcs. ^ Verior,frequentior, .„„/?; 
confuctudme Cunarum opmio receptior > uinmm.i^. 
nccdcvolvat. Sic&Bartolus in fuo loco» ne- 
que in loco alio alitcr : quidquid credatur de 
eo aliter » ut fcribit Contardus. Sic ante Bar* 
tolum omnesantiqui & gloflatorcs. ^Dequo-«w>wcA. 
rum autoritate pnecellenti nihil cft » quod di-^"£^** 
cam, quod ignorat nemo > etiamfupraBartolic«i^/.yy* 
autoritatem, Cseterum & multo plures ftete- ^''^^ 
runt etiam poftea contra illam opinionem > quae ^^^' 
dicitur Bartoli 9 putaBaldus» Salycetus» Ful- 
gofius> Comanus > Romanus > Imola y Ca- 
ftrenfiS) Jafon.> Deeius>alii : dequibusidem 
Contardus 9 apud quem & de inconftantia alio- 
rum> qui opinionem didam Bartoli probare ali f Deda, 
quando vififunt. ^Sic, cum fadifit quaeftio , ^•'^ *^^' 
qu3c communis opinio fit>5 nec credatur dicentif ^^jl^Yd^^ 

de 
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de communi 9 fcd oftendenu de comffiuni> hasc 

fic communis 9 quam nos dicimus. Porro id 

cffedum fufpenfiyum conveniunc Dodores > 

Aonillumr^lariterdariinpoircfrorlo. £cad* 

verfariiinquseftionenoftra fic proripiuntfe ad 

limicaciones. Ajunc » (quod t& veriflSmum ) 

dari> ubi damnum nequeac reparari inpetico* 

*J^Jj|^-rio : (*»ucpulchreexplicancalii) perpofleflb- 

|^M^,o/.num aliud. Adduncautemadvenariidedamno 

WecU. 4.nautxirreparabili» qui tancum habec detenu« 

€9nf.6j. tionera, & de eanunc perfententiam ejidcur. 

* ^•*-* Atque indetencorioficefleincerminis defini- 

m?£/:^^^> uc detur appeliatio fulpendendx fenten- 

cias. Sed ego reipondeo j efle hic damnum 

femperreparabile^ auc non efle damnum. £c« 

ce ) auc de fuo damno dicic nauca propcer nau- 

lum 9 & hoc decretum fibi eft } & quod fi acci- 

intvelutjuftum^ tumdamnumeilupereftnui- 
um : auc non accipic 9 veluc injuftum ; & da* 
k Sjf. mnum reparabic pcr hypothecariam)^ adlonem 
^Mt^ in rem ^ judicium peticorium. ^ Sic & in decen« 
i.^if. torionegaturappellatiO) fireparabiledamnum 
] '* fit. Aut dicit naura de damno > quod k dommis 
i^djL. ^^^^^ fibi propter res fibi commiflas^ non de* 
11. fenfas 9 & vel non habet ab eisad id mandatum: 
& non eft damnum fpcftandum > quod nullum 
eflepoteft : aut mandatum habet > £cdamnum 
feparabitalioinfticuco judicio. Aucdicic nauta 
de damno dominorum > & vel non habet ullam 
poteftatem id dicere : & nec audietur : aut habec 
poteftatem > 6c itidem reparabit damnum illis. 
£tiam audenc diflerere de pofleflione rerum 
pretii plurimi , itaque nec modici hic efle prac* 
m DetU. ludicii cauflam. "* Ec ncfciunc > poflcflbrium 
i!ryf wpj ^^^ femper prxjudicii modici > etfi poffeffio fit 
#iiif«mlcommocu magoi > res pofle{& finc maximL 
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Etiam k Legati p6rfona potehtiori nituntur & 
dc irreparabUitate docere. Et potentiorem 
quoque k divitiis« " Et tamen ille confuevit di- !^^^^ 
ci potentior» non qui ditior^ fed qui rmoneuf.u,c. 
omdi magni poteft alteri minacem favorem »« iif- 
oftendere. Contardus, qui de divitiif^ue nie-^Ysf* 
timr potentiorem bic y nicit & arbitrii judicis^ 
rem. Eccur potentior quaefo Legams hic Hi* 
fpanicus ,^ ubi Legatus foderataram provinda* 
riim Bdgiicontraftat? & nonetiamtradit ip(e 
Contardus y vacare iftam exceptionem > fi de- 
tur ( quod nunc eft fadendum ) idonea fidejuf- 
fio? ^ldemrefponfum ilCondlio Cx&xisjSc^J^^- 
idem k Condlio Tidnenfium^ Patavinorum> ^.r^f?u 
Bononienfium : quod videreeftapudMeno*7'V.».37* 
chium in caufla Finarienfi* P Et ipfe Meno- ^['^•A*' 
duus non repugnat valde in cautione idonea > pMtM.17. 
certenon repugnabit valide foluscontra tot&r«/>.3«v« 
DoiftoreS) & coilegia : ipfc dtfcndk umts im(^ pMinuh 
^wy abaUamnJemenuahrigerecedens : incsinSkuf^fi* 
iUa Menochius de k, prae&tione ad illa refponr 9^^* ^* 
fa. NoniseftL^tus Hifpanus» qui vidu^a- ^*J^^.^' 
liopoft judidoy cogi in CM>fequium fententias ^7. x, 
non Valeatf certe non ii eruntf qui dabunmr twf %^n. 
fidejuflbres. Non de arcis pofleflione munitifli* ^'^ 
mx agimr hic> ut dehisin cafu Contardi > & 
aiioram^ eft« £t femperfidejuflio tollitiftam 
cxceptionem. Objiciunt aliam exceptionem > 
quod in cauila hac mixtum quid fit proprieta* 
tis^ atque connexum. Casterum> qiiidhiceft 
connexum ? 4 iGquivocant allegantes in con- ^J^* 
trarium ^ non perdpientes di&a DoAoram in »71 1. %• 
propofito. Non eft mixtum > licet in eodem m/^z» 
judido agatiir de polleflionc fimul & de pro- ^^- ^ 
prietate. Connexa dicuntur tantummodo quan- ]^ *^ 
ao ratio unius ab akcro difcerni non poteft*^/» 

Ec 
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Ecficexemplanotanturifthic. Etfic Eugetiius 
Dodtor meus > de ifta aequivocatione. Nmil au« 
tem tale hic. Etiam ad sequivocam allegationem 
x^f f . d. hic connexi ' fueric libelli condufio attendenda» 
*'#»i^'*6' "^ videatur , fi incencacum folum poiTefibrium 
n!*^^g. fit. Sed nec in conclufione y nec in parte uUa 
#^71.11.33 libeili didum quid eft > quod neceflario inferat 
f S9C. L peticorium. ^Non verbum rmim y non verbum 
^'^•,^*^ipcff^re , quibusfiimusufi, Petiimus, liberari 
ddq. foff. nobis poflrefiionem > non diximus ( quod cre« 
ditur concludere in pecicorio ) > Ubtn relaxaru 
Liberari petiimus) quod eft tancum relaxari^ 
u!^^7. ^xpediri liberam ab arrefto/ub quoeft, ^ Etiam 
ft«ifi/i4. ' ^^cndenda eftfententia^ licetadumefletpor» 
fefiTorio fimul & pecitorio > quas de pedtorio 
( ut fecit noftra ) f uipendit. Etiam dedarant 
nobis alteram ad verfarii > fi in connexis appelle* 
tur k tota fententia 9 ideft> &ktangentepor- 
feflbrium > in connexis fic di&is, vel per ag- 
tt EniJ. quivocationem. " Appellatur femper, quape- 
fiqq.' ^^ titorium fententia fpeftat 9 non qua fpeaat 
pofleflbrium , ut fic late & dode declarat Do- 
X eWtf. ftor meus. ^ Sic in feparabilibus his Meno- 
Tup.^^. ^^^"s, quiainhisnec vitietur utile perinutile, 
/. * & mutatum de pofleflbrio (ut ait Cynus) fic 
non reperitur. Et de his fic cafibus. Audient 
vero alium y quia fententia fit evidenter in- 

Lm* J"^^* ^ ^^^"^ ^ ^^'^ ^^^^^ appellare ; quo- 
adip.zio. niam evidens injuftitia sequiparetur nullitati. 
x3^/.^-EtiamdenuIlitatedicunthic : *& denullita- 
2i WP* te etiam dici poteft hic. *C«terum & ex a- 
jfic.6. ' &i$ conftare de his debet evidenter , ut Me« 
^•"7 37. nochius , alii tradunt. Ego autem confidfe- 
IT^nlar. «^vi fanc, & quaeeflethicejufmodi injuftitia, 
im.9. n. nec quidquam inveni. Etiam poteft Judex 
i9-3j;o- movcri cx aliis > qu» nbn fint in adtis ; pof- 
i^* func 
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funt probationes efle receptx k judice in Came- 
ra j poteft judex moveri ex refponfionibus rei 
ad fuas interrogationes. Uc ita Contardus ex- 
plicat. ^Tota probationum materia eft judici I> ^^«#. 
arbitraria. SicnoUainjuftitiacvidens, palpabi-^**^*4*|* 
lis^iit loquuntur. Pro ifta etiam nuUitate cogita- Jj^ J/^* 
vi> ^ouod in refponfis habet Baldus» quod (inoch. ds 
effet ( & noh cft tamen hic ) implicitus libellus '"'**^* 
& ad petitorium > judex autem non pronun-^^/:^^'* 
ciarit y nifi ( quod fadtum eft hic ) fuper pof- c 'Bai. i • 
fefforio > tum fententia fit nuUa : quas libello ^'"«^ '^2* 
non confbrmis > & non fuper petitis lata fit. £c 
non> inquit Baldusy obfkre^ quod refervatio 
fadafitper judicem de petitoriOf quoniam fit 
refervatiohxcquaedam judicis cautela^ &litis 
intiicatio. Sic pro nullitate. At contra> ut ut a- 
dumquepetitoriofuifIbt> & fuper eo quoque ^ £|j^.^ 
f uiffet pronunciandum : tamen fi non pronun- 70. n. 20. 
ciatum fit, non propterea crit fcntentianuUa, * ^*^ 
quidquid Baldusdixerit. ^Contraqucm fic te-2*;^f^* 
netCaftrcnfiS) Corneus^ Cravetta^ Contar- a»f4n 
dus , Socinus , Eugenius : quod eft verius,''''"**$i'« 
etfi cum Baldo citetur Bcrojus & Gratus. Quid ^;,"; 
enim fidealteroconftititprius ? ^Siiperto(o\oc.i.deca. 
& potuifle pronunciari> alii > & Ancharanus/f*j^^* 
ajunt. Ita^ueloquaturomninoBaldus» oim6ci^y'^^^ 
de petitorio conftitit. £t ita eft cafus nullus hic f Dic.i. 
admittendse appellationis. EtnequehicfubeflcJJfj*^*/' 
dubium dicetur : &itaaueadmittendaappella*^^^*j^ 
tiO) ^utficdicuntf in aubioefle&nullitatemi/eiAr. 
admittendam » & appellationi defercndum*^^*^*^- 
^Non enim dubium eft , ubi adfunt communcs giiliil* 
opiniones. £t quod appellationi fit deferen* i« cMf. 1. 
•dum in dubio j id non procedit , ubi eft re- "f j^v>*^* 
gula n^ativa de non defcrcndo appellationi > ^'V^: va&* 
Mt hic eft'regula> in poffefforio ne appelletur. ). conj: 

bEt"»'»'»^ 
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?8'^^*iJ:^EtitaDeciusintcrminisJiic^& ^^^ Et 

tfmpiT €9. Dccix^m fic fequicur Alciatus infefpoiifis : & 

i/.a.if. a.jam ih le£fcuris air probAri idem optime ex Pa- 

tAic^^. «^fJ^it^o • etfiifthictutiusputettamenf» ad- 

ionf^. mittere appcUationem etiam ubi Gt rcgula nega- 

6'e.i.n. tiva. £t hoc (equatur etiam Molinxus in additis 

lff.9rd! *^ Decium. Sequitur hoc idem contra Decium 

Contardus : qui & quasftioncm tra&at : & 

adjdit alios fecum in partem eandem. Sed & 

alios addit Decio tamen» Baldum videlicet & 

)im!!xr N^^^^^"""™« * Vidcamus dida Contardi : qui 
^* defcndit late partes ( ut dico ) adfirmativas. 
Ratio^ (inquit ) cur in dubiofit deferendum 
appellationif eft > quia pro appcUatiene in id 
prasfumitur > ut appellatio introducacun £c 
hasc ratio ac^ue militat cum regularitcr prohi- 
bita appcllatio eft. Favorabilis eft appalatio^ 
pro qua etiam magis prasfumatur » quam pro 
lentcntia. Ait dcinde > in dubio debere at- 
cendi id» quod minus praejudicat £t.mi- 
nus praejudicet admiffio appellationis. Quam 
rationem k minore pracjudicio 9 & ^major^ 
hic asquitate » folidiflimam dicit. Addit ^ 
quod & in dubio magis fit pradTumendum > 
quod fententia fit lata fuper pofleffione fuc- 
ceffiva j quam fuper momentanea. £t haec 
quidem (Jontardus. Nos autem . refpondc* 
mus ad primum > qtiod imo pro appellante 
non praefiimimr > cum appellatio inta^ni« 
tur contra regulam juris. Nec advocamus 
huc alios > ubi ipfe Contardus fic diftinguit 
pro opinionibus conciliandis : quod quum eft 
appellatio contra formam juris communis > 
ca ia dubio non fit admittenda : & fic pro* 
cedat opinio prior : at fi caufla addatur ap« 
pdlationis penniftk ipecialitcr j tum fit ad« 

mitten* 
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mittenda : &procedatoplni6poflerior. Eaeft 
diftindio j quam priores non negent , nec nos 
negamus. Cxterum quaeftio noftra eft in priore 
xnembro. Adfecundum^ depraejudiciomino- 
re » dicimuS) id perperam in hoc propofito dici » 
neque enim vel leve prasjudicium eft vi(%oris> 
vel fi eiTet y non tamen ei 9 quod leges & jus 
commune tribuit, ideo adimendum eft^ quia 
noceat alteri 9 velmaju$ ei praejudidum afterat* 
^ Non enim facit injuriam y qui fuo jure utitur. ^ ^* 
Quod ad tertium & ultimum argumentum Con- ^%^^* 
tardi attmet) pnmum refponderi poteft, omnem;ifn /• 3; 
quacftionem live adionein de pofteflibne efle^ ^* ^ ^ 
adjici in jure momentaneam , ut fupra initio ex- ^*^^ ff 
pofimm eft 9 neque ufpiam reperiri hanc di-»ii//M.t/. 
Itin^iionem fuccdfivac oc momentaneae poflef- ^^^^F* 
£onis» utiqueinpropofitohocnoftro. Deindej'^^^* 
probare adverfarii debent > non prxfumere a!i* 
am fententiam j quam de poireffione caufla- 
que momenti latam efle. Simpliciter enim 
iftud ez nobis ^ qui pofleflbrium intentavimus^ 
pofleffionem adjudicavit fua fententia. Omne 
autem pofleflbrium momenti eft » ut jam di- 
Ctum. ^ Et fententia conformis efle libello in- 1 /. wt 
telligituri atque ex libello dcdaratur. Nequef*^"'--^- 
alia ruiflemens Jiidicisintelligitur in fententia^^,^^, 
ferenda y ^ quam quod eam voluerit confortna- c. de fi- 
re cum libello» ex quo interpretanda eft > ut^"'*''"*' 
adus valeat potius> quam pcreat. Quas ^o^^u.ad 
roagis probanda funt > quod remedium ift ud to- ejfhhtn» 
tum Devolutionis, quod appellant ex Dodo-f^x^» 
rumingeniis^ nonexjurevcllegibus inrrodu-J^^^ 
(bim fit : ita ut cum in aliis cauflis> tum minimcf /«wm d€ 
in cauflis & remcdiis pofleflbriis ei locus efle de- ^}^^* 
beat.Praefertimubifuperfolopofleflbriofcnteji- * ' 
tia lata eft:ne etiam depctitorio^ut fupradi<5tum> 

O vel 
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1 1. c. fs vcl de frudkibus y "quo cafu etiam Dodores 
di p^ff. vulgo appellationem k pofTcflbrio co&cedendam 
^^' putant . ficut in poflefTorii caufacum propric- 
€9nf.\6. tatemixta. 



C A pu T XIX. 
De certitudinepretii in emftime , (^ de 

me)focabili procutaton in remfium. 



P 



Etrus vendidit > & cefllt Philippo reditus 

auofdam > qui fui futuri erant in domp San« 
rcorgii Genux : at hunc cum fadi funt fui j 
noUet valere contradum iftum* £t videtur> noa 

titm.hfft* i^j""* fic ^^'^^- ^ Nam venditio fuerit nuUa y 

de emp. * qux pretium non habct certum^ & hoc noneftt 

mhi Hoto. xiiCi cujus quautitas exprefla y ac definica eft. 

y.Tsf?/* ^ Certum eft , quod oltenditur > quantum fit. 

r. 0. Et idhic fadumnon cft> ubi tantum dicitur 

h 1.6. fi contradum initum efle in conlideratione cujuf^ 

TjiUx. ^^ competent^fumma , CJc. ^ Non eft pretium 

sd3arj. ccrtum 9 ctiamfi diftum eflec de jufto. Ergo 

7. decon. nec eft certum , cum diftum eft de competenti. 

dTaTSoc. ^ Scilicet pretia in emptionibus folent taxari fe- 

t«.//ii/!cundum voluntatem contrahentium > non fc* 

de K 0. cundum valorem ipfarum rerum > itaque liceat 

contrahentibus decipere illic fe. L in cauffa. z. §• 

idem 'Bomponius. ff. ie min. £tiam cum dice» 

ret Philippus > fe tanquam ceflionarium & pro» 

curatorem in rem fuam conftitutum ( ut in in-» 

ftrumentohiceft) irrevocabiliterj agerepofle 

adeosreditus, pararafic Petro dcfenfio^ & (c 

pofle revocare illud nrandatum > quicquid de 

irrevocabili didum fit ^ etiam cum j uramento^ 

etiam 



HisPAN. Advocat. LiB. IL aii 

etiam fubpoenaj! ^quas Dodtorum communisc 'Bat.Im 
opinio cft . QusB pro Petro & alia id gcnus, Cae- "• ^* 
tcrum fiicit contra cundem ^quod ncc quicquam %aU. 4, 
eft tam cbngruum fidei humanas > quam fervari defrolur 
femper>qilae placuere femcK ^ Nihil tam natura- f"^^'^^ 
le &sequitati conveniens 9 quam quod fervctur/^/^^* 
voluntas ejusqui vult inaliumtransferre Etiam ^ux.f. 
contra facit regula » ^ quod quis poflit etiam fu- ^^f- *^- 
tura , conditionalia j ura cedcre & quovis alio ti- ^jf V. V/* 
tulo alienare« £t ergo Petrus^ qui potuit futuro8jf9/?r4m* 
hos alienarereditus,& alienavit,fidem nunc/er- ^<^.^«»/* 
vetplaciti. Eft Petrus ufufru<auarius »Et dfu-f";,^ ^^ 
fructuarius vendere ^ concedere^ donare ntwrn^fak. 
fmdum poteft. Et haec mihifatis videntur in re 5 ^^^^* 
dara. Quodijamquedeincertopretioattuli,nejJ;;/ ^ 
hicvenditiointelIiptur,verumeft,fiincertum« h /. 4j. 
que fit omnino. ^ Namquod in veritate cfl: ccr- y-p* ^f 
tum, etfi nobis eftincertum j fatiseft. Ccrtum /^^^^^.V^ 
eft pretiumf fi didtum fit» Quami tu emijii Itaque bered. vet 
Ct & hic ccrtum > cum eft diftum dc competenti ^f^^^ 
accepta fumma. Preliumeftcertum , quodeft^"*^; ^I 
certificandum ex futura alicujus aeftimatione. nat. 
Ut magis fit hic certum # quod numeratum jam » !^fi'J^ 
crat.i Certum pretium eft,quod tale per aliquam ^i^y\ 
relationem. "*Etiam certam cum imo didtum k Lj.aei 
de jufto eft, nam declarandum id fit arbitrio bo- ^^^^^^\\ 
niviri: inquoefleincertitudo nullapotcft. Et^^^^*^ 
hoctamen nec eftcurandum> fihicnon fitvcn* Satyc. 
ditio. Etenim ceffio cft certe, quae pretium nul- ^ ^w*. 
lum defidcrat* " Semper erit contrafl:us aliquis Hlt?l\ 
innominatus. Sed nec obftat alterum de rc voca- fTetim. 
tione procuratorii, quoniam verior fit opinio,ut ? f*'^' 
rcvocari nequeat procurator, qui conftiru tus eft cefhJcl»/: 
irrevocabilis. ^ U t ita cenfet de veritate Fely- to. ' 
nu8i&fictenetaliquandoBaldus.pEtficdefen-" ^^f' '• 

"BdU <• 33. i« Tifcflft. p Alk. L 6f. defTu, 
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dit Albericus^ & fe obtinuifle, dicit Et in alio 

q ?"*'• h procuratore quidquid fit , ^ certe fic eft inprocu- 

pricmr. ' ^^^^^^ i^ rem fijam 9 ut revocari non poflft : cer- 

jtngj. i.iiiritnc ad jurium cefiionem : ^ incunAanter^ 

ts.& /8; fi Philippas denunciarit domui Georgianae , nc 

ITih/'^' Petro fol vat. Atque fiimus fane in caui illo uni- 

fet. C4/fr.co> quifolum excipitur perleges cjus domus: 

/. iB. k# qux faciunt ratos reditus dominoipfobim fem- 

RemTi. P^^ ' ^^^ tangendos per uUum alium y mft unK0 

nU.-di folumc^fuy T^idelicettibidquandoconpciytSproce'- 

'•"''• dat de exprejfa Vobimateheredum. Videlioet efl: hic 

Iwdt ^expreflavoluntasPetri^ qui& eftheies eorum 

redituum. £t qui poteft de iis difponere proM 

Voluerit y ex ipforu m fundatione . & ea expreflk $ 

nonfolumexjurecommuni>quodprasdixi. Et 

/ ^i*''* ^"^ *^^^' ^quod fi prohibitio aiienationis odio- 

^' '* iaefb)6creftringenda>&c. <iuantomagisnon 

efl: inducenda ? Verba illa aliquando di&a his 

fruduariis> quodreciperepoffmammaimpfolfemm 

dlUorum locorum > non inducunt prohibitionem 

alienationis tanto antea hAx ; at oftendunt> 

hos efle fruftuariosjnon dominos locorum^item 

tradunt modum percipiendi ufumfrufhim.Ver- 

ba) cumpofluntaliudfi^nificare) non fignifi* 

cabuntprohibitionemahenationis. Quidf cum 

&fa(Staefletprohibitiofinecauflra? Qud^cum 

in favorem ipforum fruAuariorum ? ilb non te- 

net. Huicrenunciaripoteft. 

C A P U T XX. 

De venditione rerum tempore peri^ 

tmarum. 



Q 



Uod petitur abI]luftriflimoDomino,qui in 
pofleflione eft faccari j uthoc vendere fibi 

liceati 
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liceac^ habet rationem certam : quodrcstem- 
porc perituras vendi debent. £t faccarum res eft 
ejufmodi. * Res tempore periturac dicuntur>^ ^^P ». 
quac fervando fervari non poffunt, ideft, ex*'/'^''/'- 
quibus fervando non percipiuntur frudus^ &C4dTrik 
ipfas fervantur. Dicuntur tempore perituras y 
qux in fua naturali bonitatenon poffunt fervari 
ukra iriefimum > quin corrumpantur tempore 
& mora ^an t deteriores. ^ U t duo hxc fic pa- ^ f^r.^i 
rlficantun Etum quK fcrvari fine magno in-^i^^c' 
commodo queunt Etiam quas vendi primo qni i^al 
quoque tempore expedit. Et fic funt fi-ui^us, ^•''•». «« 
oleum 9 vinum» firumentum y & fimilia , de qui- J" f /^;^ 
bus Do&ores fic tradunt communiter & exem- de Wq%t 
plificant« £t itaque neceffe fi t » de faccaro idem ^^ ^*** 
condudere : quod & eft frudus > & fit deterius 
inora ; ut de hoc periti teftati funt. ^ Vendi e- • ^lJ' 
jufmodi resdebenr, ut verbo hoc utuhtur Do- ^TJ^ 
{kqrcs hic. £t in his non cft dubium ullum. lU^ff^ 
UeGt quacftio > quis habeat vendere. Sed 6chic 
videtur. jus cermm effepro IlluftrifiimoDomi- 
no. ^Nam quiin pQflemone eft cauffa rei fer- ^ f /. v> 
vandX) Jlpfe res vendit ejufmodi. £rgo> &*"*• 
qui eftinaliafimili poflefnone, ctiam vendet. 
• Illc habet folam tenutam. Nofter pro certo ^ ^*''- '• 
non habet minus. ^£tiam ille cafus & nofter fYj^^ ^^ 
notari videntur quafi pares ih quasftione^fi ven- 2. ae/tq. 
diresdebentperitun)e> unde& non improprie''* 
colligatur 9 & pares effe in quasftione hac y qui 
habcat vendere. ^ Cacteriim , ecce obfervatioS ^f'^-'- 
Camcrx Imperialisynibicivilevalet jus, ut&*'^** ' 
apud tribunal hic Admiraliitatis : qux di&ac 
obfervatio > rcs emfcemodi vcndendas per eum> 
qui eas teneret. £t ita nec fit hic longa quaeftio. 
A t fuccedit alia quaeftib tamen 9 quqmodo v^ndi 
rcs iftae debeanc. Quanti plurimi procu Jdubio > 

O 3 quod 
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quod 8c obfer vatio illa notac. Sed hoc quid erit ? 

h Ai€, hQuanti cmmumter vendi folet ^ ut ajunt cum 

F«^./. i^ genusaliis DoAores. Putem > fequendam 

14. di * seftimationem antea fa£tam 9 dandamque nobis 

t^nd.fnf* veniam vendendi fecundum iilam aeftimatio- 

nem. Si enim aeftimatio nunc eflet minor> 

hancparsadverfanobis imputatam vellet : fibi 

de pretio ilio imminutum nihil vellet ^ itaque 

nonveiitpars^ aeftimationem moveri : (inolity 

£eri minorem ^ cum petere nec habeat 9 nec 

veUeid > cujuscontrarium in cafu contrarionec 

peteret^ necvellet« Etiam quaeftio hasc itafit. 

Quseftio illic nuUa fit > fi oporteat pretium ie- 

2ueftrari. Eft namque obfervatio fupradifta 
^amerae > quae relinquit pretium ipfi vendenti^ 
& idem hic evincit ratio : quia vel retinebimus 
nos pretium ; vel pofiefiio rerum > five tenuta > 
quam habemus, eripietur nobis y certe turbabi* 
tur } atque id fieri non debet tamen. £rgo tene« 
bimus pretium nos > ficut tenemus res ^ quarum 
illud tenebitlocum 1 8c in locum quarum fubro« 
. ^ gabitun Authocfiet, autres non vendentur» 
]ta[^!^Jkd relinquentur (id fieri nulio modo debet> 
DicU.nl perditioni. £t ita quaeftio h ic nulla eft An de 
ji.Di€M. novisdandisfidejurfbribus eritquaeftio, quide 
n^^^!' prctio fpondeant confervando & rcftituendo ? 
cefh.^-ii. Nec iftud putem* ^Quia dati antea manent : 
^13. 07. cum caufla finalis obligationis eorundem ma- 
6oi!n.^6. "^^^ 5 obligatio eorum non augeatur ; nihil 
3^m ipforuminterfit. k£tftante cautioneigiturvel 
ionf.m. finedccretoPragtorisalienarires ejufmodi pof- 
l^ ]J}5;V fent. Etiamputes, ftarecautionem, fi vendi- 
f.difetitAioni huic pars non aflentitur. £t itaque nec no- 
ker. vata dicctur obligatio. 

Caput 
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Cap UT XXL 
Be eadem re^ ad J)n. ludicem. 

Dlxi ) licentiam dandam vendendifaccarum^ 
quod in fua naturali bonicate non ferv^tur 
ultriatriennium. Quidhicegemu^telliDuss ubi 
iententiam apertam habemus legum > & inter- 
pretum omnium ? Ultra triennium non ferva* 
tur. Debet pofle fervari ultra triennium > no 
detur venia hsec. Sic omnes aj unt > uUia tfkn^ 
nium. Ufquead triennium non eflet fatis* «Sed 
audi DominelUuflris : quod ultra triennium 
non fervatur $ etiam poft unum diem deteriora- 
tur, obrepst enim corruptio paullatim« Obre* 
picoblivio (hascquasdam corruptio) paulla- 
dm : & quod poft annum in memoria non in« 
venitur> etiam poft unum diem eft minus j in- 
quit Auguftinus doAe. Etitaque fitfaccarum 
mora deterius inque dies 9 non folum in men* 
fes > & annos. £t danda igitur venia hasc. 
Nec de modo vendendilaborandumeftanxie^ 
aut prdscife^ li idem effe^tus femper habetur» 
ut vendatur quanti plurimi. ^ftimatio o{cen«> 
dit juftum pretium hoc £a per Judicem> 
per peritos > per fubhaftationem eft : non per 
folam fubhaftationem > quam parsadverfavel* 
let hic folam. Sed DoAores notant fimiligra* 
du & modos alios. Nec fubhaftatio caret apud 
eofdem interpretes fuis pcriculis ac fraudibus» 
Subhaftationem refugit Legatus propter fuam^ 
& dominorum faccari ignominiam nonnul- 
lam : quas trahi videtur per fubhaftationem ^ 
& vocem prxconis. Quis fiia fic vendit ho« 
neftus 6c honoratus ? refugit fubhaftationem 

O 4 Lega- 
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Legatus : qui petit , fibi veniam dari vendendi> 
non imponi nccefficatcm : nonfe prKcipitan- 
dum illico venderC) aucfubinde ad rubhaltatio* 
nem recurrere. Vuit vendere pro funiptibus in 
res ipfas neceflariis > pro vedigalibus > proaliis 
varic. Refugitnuncfubhaftationem: quianoa 
vultncc putat juftum> fe abftrahi ab aeftima- 
done jam fafta. Pro aefUmatione tenetur parti 
adverfas. Mutare non cogitun Addominosve* 
ro8, qui funt> &quodattinet, quishucinge- 
rat fe tertius de j ure tertii ? Satis ad partem ad* 
verfamliberasLcgatushabet aedes> ut prover- 
biale carmen efl: in jurifperitis. Addo ego» ex 
tamen fuperabundanti > quod Legati autoritas 9 
qux eft Principis fui autoritas , extendit fe Sc 
ad iftas caufTas privatorum : (i Principis ho- 
rum autoritas huc (e extendit. £t qui de Le* 
gato > aut de Lcgationibus fcribunt > etiam 
hoc fcribunt ac monent > ut Legatus omni ftu- 
dio 9 omnique opera amicis fui Principis fem- 
per adfit. Et magisigiturdicent , ut idem fub« 
ditis fuiPrincipisadfit. Etnonvidcmus» Le* 

fatos omncs vcrfari in his privatorum valde? 
)tiam illi fcriptorcs^ quodLegatocredendum 
(it^ quidicats quid in mandato. £t procer* 
coverum fcribunt ad hxc leviora > verifimilia> 
folemnia. Csetcrum haec (utdixi) abundant» 
cum res Legato non eft cum his > qui petere de 
mandato habeant. Pars y quas ftat contra ^ 
nihil hic habet contradicere. >Sftimatum pre* 
tium e(t Sc fupra juftum > quia faccarum liti* 

fiofum eft > adeoque valcns tanto minus. Id 
>o£tore$ traduht. Id (1 confideraflent 9 auc 
confiderari habuiflfent aeftimatores 9 omnino & 
asftimaflcnt minus. £t parti adverfae non con- 
fulrum eft pleniflime ? qua: vincens recipi^t eam 

asftima- 
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dcftimationem duplicatam 9 H reddi res iplac non 
pocerunt. Sicefindejuffio. £t videcigiturlllu- 
ftris Dominus Judex i quam fint morofi adver« 
farii noftri : qui volunt Legatum vel jura fua^ 
vel res perdere, velutimulierilla fcilicet^ quas 
Salomoni dicebat > Kcfue mihi efio > m f i/e iUu 
Age tu Salomonem > domine Judex. Ne (ine 
rem corrumpi. Abrumpe has moras y &9Uas 
omncs. Neque appelladoni hic locus erit ad ver« 
fus pronunciatum tuum : ubi de rebus mora 
futuris deterioribus agitur & pericuris* Et 
parti adverfx ubi plus nimis' confulmm eft. 
Sit alibi appellacio > non hic Non tr^eat 
alibi in judicatum aeflimatio > tranfeat hic^ 
ubi fada per deputatos par.dum.9 & per par-> 
ti^^ tacite faltem^ comprobata eft^ hic tran* 
fierit in judicatum> ne nat mora rebus > noa 
ferentibus moram. Sic abfque ullis aIIegacio« 
xiibus viro undiquaque dodi(£mo> & poftalias 
allegaciones hefternas 
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Epiftola ad Theologum^ Legato l Sacris> 
fuaditp T^endi res litigiofai. 

Sl venire poflem ipfe^ nonhas adte(cribe* 
rem. Nam literas non refpondent | (i quid 
excipimr contra : & relponderem ipfe tamen • fi 
quid dicerem coram y nec id judicio tuo perfpi- 
caciffimo facis probari viderecur. Sed fic acci* 
dit^ ut domi per valecudinem o^r me conti- 
nere. £tcuigicurprohumanitatetuaIeges> & 
tueberis pro erudicione fencenciam meam 9 
quam fcribo vel pocius didlo in priore capice 

O ^ (quan- 
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(quando convenic de pofteriore) venditionls 

cclebrandas. Utilis eft prasfentium bonorum 

confervatio > aut abfcntium comparatio ^ auc 

malorum propulfatio t vel inhibitio : uc Ari- 

ftoteles , five ouis alius audor Rhetoricx ad 

AIexandrum)docec. Venditio autem , dequa 

quasrimus , confervac nobis bona prssfencia^ 

propulfac incommoda fucura > uc ego quidem 

cenfeo : & cenfeo 9 me non cenfere male. 

Tu camen ( audi modo ) cenfebis longe opcime. 

Pronunciavic Judex^ quemadmodum Legacus 

&e(recinpo(refIione bonorum^ 6c in ea eflet 

pofrefTione fervandus. Nunc fi adverfarii ( di- 

coverbum veriflimum) judicio agant rec^upe- 

racorio; eodem pofleffione fpoIiaci> momen* 

tocempore» criduO) trihorio refticuencur. Vi- 

dmus haftenus mulca in caufa ifta per bonum 

facum y nefcio an per negligentiam parcis ad« 

verfasmalamy eciamquod oe nova ineunda as« 

ftimacione non urfic > implicandis novis moris : 

uc potuic beilifKime Menoch. adipifc rem. f • nu« 

%66. vel quiaaeftimacionunquamcranficin ju« 

dicacum> velquia> fa^ta ancea> alii finieafiu 

d;a fuic. Etiam quod de fidejuflbribus novis ac« 

cipiendis non exigic > & pomic opcime c nam 

daci olim de j udicio ifti > reque non baraccanda > 

non cenencur jam re fadta venali per judicispro- 

nunciationera Etiam ab hac pronunciatione 

potuit appellare : cum eflet fecuturum recupe* 

ratorium fupradidum momentaneum : quod 

fua brevicate periculo perditionis rerum y nec 

fruduum horariorum , fatisoccurreret. Atque 

hoc recuperatorii remedium judicii fi filetur^ 

autego totius fum ignarus juris > aut idem igno* 

ranc univerfum adverfi patroni. Pergo. Si o- 

mitcanc de omni pofteflione diiputare? & 

con- 
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controverfiam faciant dominii rerum : non 
quidem certa viftoria manec illos ; atcamen tra* 
himur nos in dubiam pugnam* atque ancipitem* 
Aufim ego defendere > bona litisiofa non no« 
ftraefle, fed magis pertinere ad adverfarios: 
vix pro parte minima efle noftra. Qujd enim 
prolixomeorefponfoquodam quondam proba« 
vl , niG quod videri famffimum poteft , jus hic 
Hifpanicis efle poftliminii ? Quidevici> cum 
oftendi y duci capta Hifpanica five in territo* 
rium> five per territorium non pofle Regis no- 
ftri? Volui concludere y (juod incontequens 
exiftimari valet> duda igitur fieri libera. £t 
tertium illud quanti habebitur ^ quod eadem' 
capta & poflefla dies ac menfes j non fint quac- 
iitatamencapientibusante> ^uamintra prasfi- 
dia perdu Aa tint capientium ? mdicavi haec olun 
Taxio : non (ut nunc) propter cauflam aliam y 
verum quia fic ipfaeflent. £t fic funt : narro ti- 
bi. £t fic non erunt tamen > fi venditio ifla inea- 
tur. Scilicet venditio faciet^ quafi non efle rcs 
eafdem > & itaque nec ullum erit recuperato- 
rium y nuUum j udicium petitorium. Aftio per« 
fonalis fiipcrerit fortafTe Holiandis i exflinfta 
relia commodiore. £t fic addereplurapoflim: 
quae demonflrarent > per venditioncm con(er- 
vari nobis bona prasfentia > propulfari futura 
mala. Haec tibi in aurem : quae potiora. Ne<* 
queillafpernenda tamen^ qux exaravi judici> 
objeci adverfariis derebusin horas corruptibi« 
libus : & quac ClarifTimus Doftor Tailerus 
difTeruitdeinconAantirerumpretio, &id ge- 
nus reiiqua. Merces iftx funt venales ^ & quid 
niigitur veneant? Honeflum^ juftumque ac« 
cipi ipfarum nunc potefl pretium > & quid« 
ni igitur in prasfentia dirtrahantur? Philo- 

fophi 
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fophi docent , juftum pretium non in pundo 
quodam > at in lacitudine quadam verfari* In« 
quam Philofophi } omnes & lurifperiti > & o* 
mnes TheoIo|;i. Theologi hoc amplius mo« 
nent> noneflerefpedtandum, non exfpedan* 
dum in futurumfpelucrijuftomajoris. Sedhic 
defino y vel quoniam videor mihi comprobafle 
fatis^merces efle(quodqu8eritcaput tuum prius) 
nunc venundandas ^ vel qiioniam videor tibi- 
que tranfiliifle limites verecundiae:qui de Theo- 
logiadbiTheologododtiflimo difputare velim* 
Daveniam Sc corpori nunc non bene valenti> 
Sc animo forfi tan iuhic praepedito > Sc fibi blan- 
dienti. ludica. Vale. Amamemutuo^ 

Ulaheri: hsec modoin aurora« Periculum 
in mora temporis eft tantilli» Si pars velit ^ no- 
vam fieri asuimationem > impetrabit per jus fa« 
cile^ &:moraslongioresinducet nobis^ novas 
condet moleftias. Sivelit^ fidejuflbres novos 
3t Qobis dari de pretio reftituendo » nec antea 
bona diftrahi > audietur neceflario. Mi Domi- 
ne» ficplura poflim tibi notare^ qux demon- 
ftrent de utilitate hodiernae venditionis. Sed 
huicrei> jam demonftratas plus fatis 9 demon« 
iirationes fruflra addcrcntur : viro praefertim^ 
Gui tu e$ > fapienti : cui verbum ex proverbio 
Atis eft^ £t dicam adhuc tamen illud genera* 
le Ariftotelis : Omnino^ quod inimici volunt> 
ejus contrarium utilius apparet, Scd non vcn« 
di 9 inimici volunt y bona. Ergo bona ven* 
di) eft utilius. Sic mea opinio: fic meas ra« 
tioneS) quas & tibi 'opinionem meam perfua* 
deant > fi fpedtentur nudas. Et fi non contra 
rationes has omnes una illa vincat Albani Ducis 
contra Lufitanos^ non efle tamen adverfarios 
noftrostanti^ quioportuniutibus utifciantfu« 

pradi« 
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pradidis. Caeteram nec eft pradentiae oijuf' ^A^« f^ 
quam > fidereimprudentiaBadverfariorum fcm- f^'** 
per>fi femel fidit teliciter Albanus Lulitanorum. ' 



^ 



Caput XXIIL 

De frdnfiSffofte per metum fiBst qudm 

iamy ^pcrdokim. 

Sl quid reperiaturgeftum ) praefumitur rpon^ 
tegeftum^ nonmetu^quiaaliterpraefume- 
letur delidbum : et quoinferens metum delin« 

aueret. ■ Vt baec de aliis > & quidem certa tra» • -^^- ?• 
it Aldatus in r^ulisprxfiimptionum^ Non^^*' ^* 
tamen(quodaliasfit) duriorprobatioincumbit 
iUi» quidemetuvultprobarecontraiftampras** 
fumpdonem juris> quia enim metus commu* 
niter folee clam inferri» fiiffidt probatio levior 
& per oonjeduras^ ut apud eundem dequea« 
liis eft. Sic & dolus qui non prasfumitur y 
conjeduris probatur, (^de quo late aliique) '^*^^** 
& mdidis* ^ Nimias cautdac probant dolum> ^^^ ]^ 
atque faic funt ejufmodi. ^ Dolus arguitur ex %^o.ctfk. 
multis perfiiafionibus > quas itidem bic fue- '4^* 
rant Pinto. Perfuadere eft plus <iuam C(%ere« ^««/{xg, 
£t fic igirar refponfum eft^ a&ionem efle dcjiu. 3.* 
dolo» ez confilxo firaudulento > & ejufmodi^W"*^^. 
fraudulofiim teneri ad damni emend^onem.^j^/^^^ 
^DoIus praefumirar qus 9 qui tranfegic cum^o^! 
procuratore 9 & non procuravit videre manda* e Cffk. 
ram. Quitranfi^tcumPinto> necprocunf'**-^*'*^' 
vit videre > qua ille tranfigeret autoritate: 
pra^rtim cum Sc audiret > non efie Pinto 
iftam autoritatem> quailletranfigeretullomo* 
dot Ncmihiregerantdedaufulistranfadtionis» 
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r apb. ^Qu^omnesevanefcunt, ubi eft dolus. ^Et 
g$nf, £10. qux eodem intelliguncur adhibitac modo i quo 
g w«rw*. iDdudtus eft Fintus tranfigere. 
wy: 37- ^ 

Cap UT XXIV. 

Epiftola ad Legacum. 

J)e quodam juHcif decnto in cafu fifffiiffionh, 

IUflitjudeX) diftrahi omnia : 6c utrique parti 
pretium dividi poflidendum> dum plenior 
ferretu r fententia. £t non infavorabiliter egif- 
fe nobifcum videtur in ifta pofleflione ^ nam 
noftrii videtenti> ipfivixpofluntvideripofTe- 
a A r. J. diflc. « Scilicet is quoque dejeftus poiSefEone 
{3[jp%^videtur, qui illicvinaus eft. Neque tamcn 
vi4rW.dico, defiifte noftros civiliter poflldere : qui& 

k'!i?it *"i°^uni &fpc^ habere potuerunt recuperandi 
^^^^^''naturalemi de quo tafhim eft inrefponfbno* 
mm po/i ftro. Caetemm in pofleflbrio hic ratio non 
-^^•J^p'- habetur pofleflionis civilis pro certo. Quo- 
tiejffjih. "^^™ veroDominus judex iimul dc de dominio 
/.^19. fx cognovit> idem poteft co|;i ablouealiainfhrn- 
9«' '^- tia & de dominio pronunciare ; » Ve qua u co^ 
^[d$ '^wVoti judix ypronunciare quoque cogcndus etii: 
4uUi.pof. iqquit lex. ^ £t inqUiunt interDretes , quod 
b /. 7^4i cum cognovit de poflefSone fimui & de domi^ 
{T^ -^ nio> etiam dehocj)ronunciarecogeturperfu- 
$. niku *periorem. £ft ^utem de dominio meum re- 
unrnHmt. fponfum . Et dc eb fpero optime. E tfi etiam 
videononnihil> de quo dubitare poterit judex. 
Quid enim (inquiet) ut fiant bona hseclibera > 
etli in territorio Regis teneri captiva neque&nt ? 
Qui iftud fequitur? qui iftud fequitur ipfisca- 
ptivis } Num poflunc capientem ^ violentum 

accu* 
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accufare cx jurc Regis? ^Nzm ipfi hoftes ^ -f'». «. 
bcnc interfici etiam poflunt ubitjuc ^ non folum ^ '*• ^' 
capi > fi dominus non vctct tcrntorii* £j ician* 
tur ctiam fub poena > hi violenti ^ ut ita cum fu* 
ribus fe dc alio tcrritorio recipicntibus in Mc*- 
diolanenfc> tradit Clarus § fin.q.38. n. 16. fi.ob*- 
jicict judcx & iongum duorum mcnfium tcm* 
pus^ quo tutiflimequc tenuerunt prxdam prx* 
datorcs. Quid (inquict ) audimus hic toties > 
rem captatxuieri capicntium fiatim^ incontinenti % 
iinccduomenfesfintfatis ? de die ad iftos hic 
articulos quxrunc Dodoresjiacdifceptant. Er- 
go non difceptaturi de menfibus. Qupd au- 
tem de prxfidiis tradent > illud ad certitudinem 
fbedet praedse confcftas. Ergo ubi ca certitu- 
do fit) non fit opus > duxifTe intra prasfidia- 
Haec & alia dicct j udex fortc. Sed & rcfponfum 
hisefl: 6crefpondebitur> fi dicantur. Dedo* 
minio non efTe cognitum » judicium non fuifle 
petitorium^ nondicct> efcio. Itaqucncc ont tMen^cK 
mora in fcntcntia > quac & fcrcnda at, pofrefTo- ^•W^ ♦37* 
rioomiflb, utdeclarat Prasfcs noflcrMcno- 
chius. ^ Etiam in pofrcfTorio refpondcbo > quod f iaj.i t. 
rctentaque pofTcffio noflris fit pcr eos noftro- ^^f^fi^r 
rum , qui retenti etfi inviti m navi funt ab holti- „„. ^; ^, 
bus. £t de invito tamen potcft quxftio nobi>* ^dq.fo/:. 
ef iam oboriri. Sunt cnim noftri dcdititiij & 
bona eorum dedititia , itaquc fint &c adquifita 
hoftiftatim , ac funt dedita. ^ Occidi ftatim |^^'*;^^' 
prohibcturdedititias> captivusnonftatim;Bo-,^| ' 
nadeditaadquiri ftatim itaque> etfi capta non 
adquiruntur ftacim. Exfpedemus» £xpeilc- 
mus & haec. 
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Caput XXV. 

Epiftola ad Legatum^ 

De aSism fofftffnio. 

OPtinebatur prius fententia, & fine multe 
difficultate> ut declareris tu ^ ExcellentiP 
fimeDominey efleinpofleiSone) fichanctibi 
relaxandam liberam iiequeflro ftatim , ac de-> 
difles idoneos fidejuflbres. Nam quod objicie^ 
bantadvocati adverfarii» te Legatum non ha* 
bere mandatum^cur in his privatorum cauffis in« 
terponeres te^ tollebamr it me dupliciter: & 
quod imo hxc quoque fint procurauonis Lega* 
^Ug^/ torum 9 t ut indicavi in libris meis de Legatio- 
tdt. nibus^ ^& alii me fecuti in eodem operecen* 
'^f^^^^-fuerunt. ^ Atque ifti etiara illud pulcre^ Le- 
^-n^ gatum nec adigendum adexhibenda mandata« 
cp4/ci&4fi.£tiamrerpondieg0 9 necte> Domine Illuftrif^ 
diitgst. fiine> hic intervenire tanquamLegatum/ fed 
V\inilth.^^ pofleflbrem quemlibet. ^ Scilicet iUud 4 
r^r, rm. *nobi$ intentatum remediumdaturcuilibet de- 
mit. nmn. tentori. Et in hac fecunda refponfione inftitt 
' ' ego fcmper^ quas prascidebat quxdiones ftatim» 
A t alterum ^ quod objedabatur , partem adver* 
fam ftiifle fpoliatam » & reftituendam ante o* 
mnia^ id nos rapuimus illico^ & mordicus reti«> 
^j^^^^j^^nuimusnobis. ^Qui enim dicit fe fpoliatum > 
fraiMd. idem fatetur> noniejampoflidere: iraqueper 
Ticmp. n. partis imperitiam habuimus ftatim) quodlon* 

•^!^ iy!S^"^^i^^F^^^^°^"^ > fiprobarede pofleflio* 

' ne noftra aliter habuiflemus. Relpondebat Ad- 

Vocatusadverfarius>imoretentam pofleffionem 

iifuaparte. At hoc fuit frivolum : quoniamdi- 

xi , civilem efle eam partis poflcl£onem pofle : 

^quas 
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f Guas hic non valeret adverfus cuam natuhdem p iMmik. 
adverfus te naturali infiftentem. Mira verofiiit^- ''^* 
n^ligentia adverfiuiorum » nec dicentium de »i^7iV. 
nuTlicAcerententiaS) neccontraeamfupplican- 
tium . ^ Nam ntrobique habuiflent autores , qui tM^^^^* 
videri potuiflent cum ipfis effe ad veriariis. Po- «//^4. 
tuifTent adverfarii moras nedere periculofas no- 53. & 
bis certe. Verum iroprudenter fiverunt , fcn-'*"'/*^©^ 
tentiam tranfirein judicatum» Alibi obftiterunt 
ih-enue » & nos vexarunt valde } nec tamen 
prudenterfatis. Oppofuerunt fe fideju{Ibribu5> 

?uos Tua Excellentia IlluftriiSma mifit^ 6r quos 
udex acceperat. Ubi Judex fisivit fime eis ali- 
quantulum : qui non fi)Ium fuff^endit fuum de- 
crerum de fidejuflbribus acceptis > fed &: revo- 
cavit> dumpoft juffit> ut alii fimul adduceren- 
tur fidejuflbres. Etiam cum alii addudi func ^ & 
accepifleceosludex) appellavic pars adDomi* 
num Regem 9 quia nec ifti eflent fidejuflbres 
idonei. JNTon prudenter hic egit pars 9 etfi lu* 
dexfumpfitbiduumfibi (^quodpotuic) adde-ii^-'« 
Uberandum , qtrum admittendaapjjellacioeflec. ]ll^^/^ 
Peccavit p4rs quae injutte & pcr injuriam aU 
l^vit imdoneosfidejuflbres, cum poflct pro- * ^^^* * 
bc dicere, * fidejuflionem non cflc dacamido- ]J;^ 
nee, quac tertium non haberec de rc refticuen- #«»/: p^. 
da finc procraftinadone, Cui camen incom-^f»--^-^ 
modo, non fatis (utopinior) provifo nec Jt^A^j;*^, 
procuratore noftro , ego provideram & (uc- (rx. jvo 
currcram per brevem proteftatiunculam , fi ^^£j:7- 
opus fuiflTet. Sed altum ifthic filentium fuit. f J^j^ 
£ciam filentium de fidejuflbribus non eflica- efLemm 
citer (uc audio ab acutiflimo Bernardo) ob-k w^* 
ligatis in jure AngUac communi. ^ Etiam^^^J;^^ 
nec fatis efiicaciter obligati in jure Anglicojj.ov*. 
civili : qui non adfiierunt , non ratificarunt ««^*» 
^ p fuam*** 
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fuam fidejuinonem > cumtandemdecrevit ju» 

dex appellatipnem non admittendam* Erat e* 

nim iplorum obligatio fufpenfa per appeilatio* 

nem> &per Judicispronunciationem ad deii- 

berandum. £t huic tamen profpexi rei : nam 

|uflt ) fidejuflbres adefie prxfto > fi vocafen* 

tur adfideiulfionem repetendam. Sed cunrap* 

pellaflent a receptione fidejufTorum # 6c judez 

appellationem non admififlet) cur nonoftedde* 

jrant quod j uris eratirecipiendam appellationem: 

tut^non recepta (hocfiiciendum>autdefino) 

non appellarunt. NonDofluntexcufari. Appei- 

htio eft ab admiffione fidejuflbrum)te{Hum9dc& 

Meis contrariis rationibus duabus potuerunt ra« 

fpondere adhuc dupliciter : 8C quod non eflet ea 

receptio arbitrii juaicis; & quod etiam in iUis ar- 

bitrariis appellaretur. Admiratus fiim multa :8c 

quod longiores nobis faceflere ( id cupiebanc 

unum) moIefUas non valuerunt. Etquodfcri- 

Ijtis meis ( potuifTent ) fi»pta non oppofiierinb 

It quod (uno verbo) omnia egerint aluu Edam 

injuriarum adionem certam > &grandeminfc 

provocarunt : certiflimamnuncexhoc> quod 

fuccubuerunt i & filuerunt in ifb appellatione ^ 

l^D D. L 1 dc quo frivola apparet appellatio fcilicet. Cas* 

j^ '^terum non te > Domine Excellentifilime^ de« 

cet haec a^ofcere j quas nec te tangere pofluntt 

multo altius-collocatum ^ quam ut humiiiorum 

hominum difta attingere ad te poflint* VidfH» 

Uiteriusnetendeodiis. Vale, &dotninoJu- 

dici etiam agamus gratias» cjuod juftitiam tan- 

dem & favorabiliter adminifbavit nobis. Au- 

m Cmt di ^ Domine Illuflriffime. "^PotuifTet Judet 

I^f^ fupplere, guae defuifTent Advocatis. Potuiflet 

pir jni. literas quafdam y quas protulit , regias fe^ 

/'f^* contra oos : quas tamen (mirum) pronobi^ 

&per 
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{cpernosprocuratasdicuntur. Hic enim dedic 
vi&us junior Advocatus tuus > icem Procurator 
tuus manus. Non ego ceffi tamen > at arripui 
occafionem ex verbis iiterarum > & oftendi 
Judici 9 non concludere literas in pra^fenti ftam 
cauflas; Perfuafus eft Judex fane favorabiliten 
Tuiterum atqueiterum vale» DomineExcel- 
lentiflime. 



C AP D T XXVL 

Di mllitAte iecreti. 
Illuftris Domine. 

SEntentia *nulla nondiciturfententia^ non t /.4. $. 
habet executionem : imo G commifla fit ex- ^^^^^ 
ecutioejus^ executio eft revocanda. ^ Sed bsec |^^/ /]|)^. 
eftnuUa : quxhabct errorem manifeftumper Ai>.fi^i» 
relationem ad petitionem : nampetitio pctit ci- ?/'4*t 
ftas tales ^ fententia de aliis pronunciat. ^ Sen- ^msfe.fi. 
tentia lata fuper non peticis nullaeft. £t nulli-^f^ re. 
tas tanto magis impediet executionem in cafu '^JfP^^ 
noftro> quanto agit is de retinerido > ^quoac-Z^^l^j/^ 
cipi habent dftas d ^deo falmabik ejl jm tt'- c aux. 
tinendi^ m cowpetai etiam contra executionem fen- ^i^^/- 
tentta. Bt tetemto maxtme prtmegtata ejl : ut ,;^. 
ita Menochius poft alios : qui haud dubie de^^f^ck. 
fententiavalidaajunt, ut itaque cenfeant idem^*"^"*- 
certiflime de invalida. Ethuicai^mento non 
nocet) fi qi^is refpondeat^ errorem nunc efte 
in cilhirum veluti nomine : ^ qui vitiare none L^.nU 
habeat. Nam replicatur fic efle vidcri, fi de cor- y^- ^j 
pore conftet tamen > de quo hic non conftat. jf^'^;^; 
^tiam necquis refpondeat» emendari ilhimreivind. 

P z erro- 
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Sj9ie» 1. crrorem pofle a judice ; ^ quoniam fententia 
anf.^o. nulla corrlgi aut emendari ^ judice necftatim 
poceft.' Sententia dcfinitiva , quae haec cft pro 
certo : qua totum negotium cft definitum. 
Quid tum fi non fit lata folemnitcr ? folemni- 
tas non mutat de cflentia. Sed non adhibita 
focit , adum non valcre. Et fic ifta fcntentia 
cft nuUa ctiam ex hoc capitc omiflx folcmnita- 
tis- Et nec ad prius diftinguatur mihi dc judice 
ordinario & dclegato : quafi folus iftc cmen- 
dare nequcat nullitatem fentcntiac fuae. Nam 
ordinarius fi poteft iterum judicarc> nonpro- 
ptcrca potefl; emendarc fcntentiam fuam nul- 
lam. ludicet itcrum ( petimus ) idcm ludex. 
Sedidemaudiat nosj patiatur, fcinftrui : tra- 
dat nobis copiam teftium adverfariorum ^ vi* 
l^BoU^n. deat probationcs noftras. ^aut dicetur fcnten- 
«11/: 36. jjj^ i^j^ ^g^ ij hi^ dicimus dc jam lata) fcfti- 

nantcr : adeoquc (guod aliud caput nuUita- 

^ ^^* tis ) nulla, ^ ludex debct tem fkna impi^iaM 

«»/• 77' ^ij};utefe ; partes interrogaft fapms > num fiid no^ 

Vt addi dejiderent , qwe non folum rnn fectt Judex 

( loquor vcrba Cephali ) fed mc rogattis \oluit 

tnodico tempore expeSiare^ ut dc adis poftremis 

noftri procutatoris apparet. Forfan vero non 

crat, curaudirctnos, quidefamptibusUtisrc- 

tinendis ^ de contributionc cum deperditis fa- 

cicnda , de his o Ao ciftis non tradendis hoftt y 

de aliis habemus fortiter diccre. Quid? Ab- 

ftraftahaecbonafintHoIIandico tantavi, tan- 

tis fiimptibus, tantis laboribus , & eadcm c- 

xnnia tam nUllo negotio reftitucntur eidem ho- 

fti? Petit Legarus , ju5 fibi ficri contra fubdi- 

tum regis fui. Hanc cxceptionem opponit cxc- 

cutioni hujus (entcntia^ nihili. Nihili fcntcnf- 

i Di€. 1. tia : i quas nec cxecutioni mittcnda contra 
<•»/. 10?, ipfum 
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ipfum Lcgatum » ncc contra alium , contra 
qucm nec eft lata. Illuftris Domine, iterum 
peto> conridcres, fi Hifpanus velit delinque- 
recontraleges Regis fui , & Legatus k tepetatji 
nc (inas fubditum delinquere > an tu audire 
Lcgatumnon habeas? Sinecfubditushoc ve- 
lit> certe finerc non potcs. Non Leeato tribues 
faltcmtempus^ intraquodmoncaclulxiitumil- 
lum Regis fui > uc non tradat hasc bona HoUan- 
dico ? & HoUandicus is num habet mandatum 
recuperandi k Lcgatofui Regis ? etiam hicnui- ^ '^^c, 
litas ex dcfcftu mandati. ^ Quae & opponctur t^^X 
fcmpcr. «w/. j^yi 



Caput XXVIL 
De exceptione quddam adverfiss 

exccutiomm. 

FEcit Procuratoris ( minimum dicam ) ne^ 
gligcntia » ut decrccum tale interponerctu r y 
^uale» (i confuluiflTcc Procurator Advocatos> 
intcrpofitum nunquam fuiflet. Et potuit tamcn 
dominus ludcx audire^ qux idcm Procurator 
adferebac & oftenfurus erac» ne iftud emitte« 
recur dccrecum. «Eft decretum nuUum varie: 
& cercc p k quo juftidime appelletur : certif- 
fime > quod revocare domings ludex merito 
poflic y uc hxc cxponec Do<^or Floydus Ad- 
vocatus. £go illud a£Ebram 9 quod plufium 
ifthic vcrcicur caufla 9 & multo plunum ci- 
ibrum faccari. £t nec debenc has o£bo ciftas 
his reddi 9 qui afleruncur domini 9 fi non 8c a* 
lii audicifunc domini rcliquarum mulco pturium 
dftarum : 6c tota fit caufla dcfinica. £fto> decre« 

P j verit 
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veric dom inus ludex t illas o Ao pertinere ad pe« 
titores^ & illae pertineanc : an illico reftituen* 
das eifdem decernet ? Quid de fumptibus.fiet 
igttur> quifa<fti inlite funtkdomino Legato? 
Quid (1 fumptus pares funt valori omnium mer- 
cium? Quid fi antiflent ? Authicafusnonfunt 
inlitibus ffequentidimi? Sitantifuntfumptus> 
cegotium adhucgedit dominus Legatus utiliter» 
qui cripuit merces hoftibus. Vacant hic verfi* 
culi Martialis : ^ ludex fetit > . tipetit Patronus ; 
Sojbaty cenfeop Sexte^ ctediiori^ Duas namque 
funtfpecieslucrandiabhofte: plenauna^ cum 
& illis incommodamus ^ & nobis commoda- 
mus ; altera femiplena > cum illis incommo* 
damus folum. Petatdominus ifte o<Slo ciftarum 
rationem idorum fumptuum k domino Lega* 
to : & accipiet 9 cum opus fuerit y cum alii 
domini reliquarum cidarum aderunt. Nbn pu- 
tatllluftrifTimusLegatus juftum^&necefl: ju- 
fhim 9 ut ifle unys paucularum ciftarum domi« 
nus feparet fe > & particulam hanc fuam k caete- 
ris. Narii & conjundlis omnium viribus facilius 
obfiftetur praedatoi ibus 9 qui nondum emife- 
runt de faucibus hanc pracdam. Quid fi ifle 
&utnolit> aut non pofiit folus in lite confiftere: 
6c vel tranfigat cum prasdatoribus > vel aliter 

Eartem illis relinquat ? nonhasc ferre Legatus 
abet f per quas acquiratur hoftibus aliquid. 
Audiat (fiplacet) dominus ludexhocuoum: 
iftedominus oftociftarum amittereeasomnes 
debet jure > qui eas HoIIandico tradi jubet> 
ut (ic leges funt Regis Hifpaniarum ; quas 
contra fubditum fuum fervanaas dicet Legatus 
Illuftriflfimus. Aflrcntietur is pro fua parte illic 
decretodomini judicis> ubiillaso£to ciftasde- 
clarantur eOh petitoris. Aflentietur pro fua par- 
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te, inquam : qai nolit quicquam vcl tninucif- 
fimumpro fc > attamcn cenfct audiendos rcli- 
Quosdominos reliquarum ^dominos pcnitus pcr- 
ditarum > qui fortc contributioncm pctcnt & k 
rcUmiis, & ab oAonario tfto. Ncccnimigno- 
rac Doaifllmus & ExpcricntiflSmus Dominus 
ludcx 9 contributioncm facicndam his > qui fua 
amifcrunt > ut alicna fervarcntun Narrabitur > 
rcliiflas ciftas multas his» qui dc prasdatoribus 
praedam rcccpcmnt. Et fict icaaue pro lUis ciftis 
contributio. Aflcntictur illic dccrcto Lcgatus 
Illuftriflimus > ubi Hlx o€to aftas dcclarantur 
eflc petitoris , illic non potcft per jus aflcntiri j 
ubi jubetur > tradi ciftas has nunc Hottandico. 
Ergo & pctit k domino judicc , aut rcvoctri in- 
tcrlocutioncm , aut dcclarari & fufpcndi circa 
iftamtraditioncm. Pctit Illuftriflimus Lcgatus, 
longearcert fubdicosfui Rcgis abqufmodi fe- 
cum litibus indecoris , mjuftis, in£ratiflimis. 
Legatumin jus (ine vcnia k fubdicisKcgisfui? 
kLcgacoiniquaahis? concra Legatum, auto* 
rem nic unicum recupcrationis. 
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i^d id<m y (^ de exceptufne nuilttAtu. 

Dlxi, decrecumeflcnullumvarte, quodin* 
tcrpoficum de ciftis ofto faccari tradendis 
HoIIandico Ec jurc dixi. ^Ecce fcncenna eft 1^^' . 
nulla, quaehabccerrorcmmamfcftum, fivc m .^ "^^;^/ 
fe, fi vc per relacioncra ad adta» Acque decre- 
tumhabethunc errorem > quodjubet, tradi 
ciftas > quas non cxftant. Etiam nullum dc* 
cretum eft , quod aliud habct, quam cft petitum . 

P 4 Habct 



%%Z ALBERICI GeNTILIf 

Habet de talibus ciftis tradendis > quales petitx 

mI^*^' non furit. *> Sententia , lata fupcr non petitis 

e:^^J^^;nullaefl. NuIIa fententiaef^v quxnonlaueft 

' folemniter , juxta tit. Cod. de ftm. tx br. te. & 

c 9«^)^ hoc decretum non latum folemmter eft. ^ Sen« 

2JJ^*^^- tentianulla eft, qux eft lata fcftinanter : hoc 

^kJiaf. eft > non receptis noftns teftibus > non fa&a 

Ut.c.de nobis copia telfamoniorum adverfas^partis $ ju« 

^ ^ice non mftrudo. ludex hic^ ut oc in cafit 

quodam Cephah > nec rogatus i procuratore 

noftro tllico ante decremm voluit tantulumex-- 

pedare y tantum abeft » ut voluerit rem pleni 

uquifitione difcuti > partes fxpius interr^^ari» 

atia 6eri , ouae non fadta arguunt feftinarionem 

iftam. Eftfentennanuilai auxaddicit Hoilan- 

dico 9 qui mandatum non habet. Oftendatur 

raandatum , fi eft ut Hollandicusiftelitiget con- 

crt Le]gatum Regis : fi aha habet necefiaria. 

a it^ c.d NuUitas exdefedu mandati oppomtur etiam 

j[/«wr* ^^"™p€«' poft (cntentiam. Et fic funt plura , qux 

t9mf. 3^^. oftendant de nullitate hujus fententias. Dico 

Ft¥t.L i.fcntentiam ^ non interlocutionem » hocdecre- 

^l^Ma. ^^^ > ^^^ magis pamcipat de definitiva. * Ut 

rsfin^. fic ^ majori participaru res ifta judicatup. Sed 

Mffif. ^ definitiva prorfus hoc eft decretum » quod 

•J^g'5*' direfteque ac pnncipahter definit negotium 

ipt, * univerfum de pofleflione » & dominio harum 

tOaii I odo ciftarum. ^Habet interlocutio vim defi- 

•V «3^ nitivac , fi vel articulum fpeftantem ad definiti- 

vam definir indirefte . fi expirat judicis ofli- 

cium : fi non fperatur aha fententia : fi in- 

g /. ^ 5. terlocutio contmet aliquid dari > vei fieri. 

fnde^ fCunj vero fententia funullaf ea nec dicetur 

^*'^^ fentenria. £t itaque ncc mandanda ipfius eft 

uH uf executio : mandata revocanda eft . fadta rcf 

Ri>C7»A.traaanda, Incafu noftro nullitas tanto magis 

'••^*^^ impe. 
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impediee aecudonem t quando & ▼alidx hic 
ientends impedirenir eacecutia Nam dixi^ 
profumpdbuslids» proconcributioneperdico* 
rum retincri nunciftas odo oftas, ^ ^dco fa\o^ J^i^i* 

Mioaem fimcmuf. EtfatmwpfdnU^ata^maxi^ 
me. IcerumpctO) Iliuifaisdominus ludcicon* 
fiderec Ulud , quod dixi de Hoilandico hoilc : 
cui non linc cradendae hsc odo ciftx per utium 
modum» Qujd cnim > fi I-iifpanus velit dc- 
linquere comra l^es Rcgis fui . dc Legacus 
pecac 4 judicc > ne ipfe patiacur fabdicum Gc 
deiinquere > judex noo juftam ccnfcbic hanc 
L^ci pecidoncm ? £c non lex Regts Toium > 
' Tcd jus omne vecac cum hoibbusocnnecom- > ^ ^- C. 
mcrciura« Dicemus > Hifpanum aut ncfcillc''* *'**' 
hunc Hollandicum > oucm feac fibi procura- 
corem : ne &f deiiquifle judicemus ^ Ut fic ^^[[ ^* 

Erxfumicur ignoranua > ccrce excludendo de- 
&o. £t fic icaque condudcmus > nec man- 
dacum fadum incelligi propcer crxorem hunc 
in Qualicace perfonx procuracoris . & ica pro- 
cuidubid Hifpanum refponfurum j fi rogabi- 
tur : & icaque refpondide & nunc ica. ^ Sic^^^^^^ 
enim eft regula nociflTima & ceruflima ad o- 1^/ ' 
mnesdifpoficiones, utprodi&o> fidohabea* 
tur id > quod verifimilicer diKilTec > feciiTec 
quis> fi eflec incerrogarus. Dctur nobis fpa* 
cium incerrogindi. Liquido oftendemus de vo- 
luncace Hifpani Oftendcmus> nec fibifuifle 
mentem> uc cum Legacohcigarccur. Quam- 
quam & quid ego dc Legaco ingcro hic . con- 
Cra quem ncc lcgo lacum decrecum ? Concra 
quem fiec cxecucio decrcci? '"Nonficfencen-ni o#ruu 
cixexecucio concri cum , concra quem non*'^J||"^* 
cft iaca. Quod fi dominus iudcx cjciftimec>*^ 

P 5 poffc 
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poile Cc emendare illum errorem » qui nocacus 
^ ' d ^e» ^^ P<'^^^ > ^ fecunilo capice auUicatis > ^ qui 
^». (.'^^' ^ ^^c veluci Qominis error > cum dftx illse oao 
«^i»ii.i/raUis (ignacas nocis exprimancur in decreco» 
c^Jum ^^^ quibus diAx func in peciuone. ^ Re* 
Lofi/90. Q>ondeDo ego , fencenciam ^ quas nuUa Cit$ 

comgi auc emendari nefjue mconcmenci poflew 

le?^Ji ^ ^^^^^^^ '^^^^^ nequic confirmarL Eciam 

Jifm«<V nulla > qux lUam confirmaric $ fencencia fe- 

€m/. 270. quens* £c capuc itlud de errore nocarum nec eft 

(olum I quod reddic fencenciam hanc nuUam 

uc diclum eft. Hoc poceft dominus ludez no- 

iler y qui ordmanus eft » omnino par ordinarioi 

judicare icerum. £c judicec igimr icerum : fed 

& nos audiac y fi non vuli; icemm judicare 

/ f^i^ nuUiter. H Excepcio nuUicacis noneft proprie 

fiJiiffMif. excepcio : icaaue opponicur (emper y 6c cum o- 

M^. 4i*. mnis vecita eft exceptio. £t decremm nuUum 

prxcedens > nec confeflio parcis roborac : ecfi 

canca eft efficacia confelfionis • ut k quocun* 

que inepco procefili ad quamcunque pcenam^ 

eciam morcis > ludex poilic ticite prorumpere. 
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Vc "venditione rerum » qu£ pendert^ 

numero > CSf menfura C9i^tant. 

QU« numero , pondere y menfura vendi 
Tolent y ea fi func fimpUdcer vendica, inefie 
vendicionicondtDo dicicur» fiadnumeratsy a^ 
m IpSpenfa 9 aimenfa ftm : ^ucdare k I. C. diftin- 
^*^*"' '• guitur : quod auc vinum, verbigratia) omne 
mftl vendicur 7 quantumcunque efTec^ uno precio > 8c 

pcr-i' 
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|>erfieda ftacim vendicio eo cafii iocelligacur } aut 
ica vendicur y uc in fingulas amphoras cercum 
precium eiTec > & cunc perfefta fic vendicio, cum 
admenfum vinumeric : quafifub hac canditiom 
Viietuf fieri 9 tninfmguUi amfhofas y auaaimn^ 
fatrunt^ inquic lurifconfulcus ibi. ^Ecrepecic|^'-J|j^ 
diftindionem Imperator. Idem m fundo vendi- ^^^ 
to ad menfuram > uc vendicio ficconditionalis > r^ivntd. 
ctenet.Bald. ^&dicic,hocprobari, ubiidem-J^^/-$* 
quenocat. Locacioi vendicio, (ive in mobili«a*/.io.$. 
buS) (iveinimmobilibus» admenfuramcondi^iwf^^^v. 
tionalis : fcilicet qua repericur mcnfura , cciamfi * ^J^* 
fines certi demonftraci ^ Uc itaque ante men* e ^sAUx!^. 
furam non agacur ex eo concradu. ^ Acque illa cnf. 17^. 
dicitur vera omnium fcribencium conclufio : uc \Jj^'y* 
fikcorporeccepcum fitt pofteaaue mencio fiat ^^^^^f j. 
menfuras 9 ut vendicio dicacur ad corpus faAa : c$nr. 1 1 j» 
concra fi ccepcum ^ menfuraproponatur :gui di- fj^fy\ 
cit 9 qiiod ita condicionalis fit vendicio in (ecun- uhif. 
docaui ; eciam fi deddric venditor emptori licen- cmf is^ 
tiam> utiretadlaborandum. Etfic Oldradi di- '^/ 
dcur ea diftinftio & adprobacacommunicer , ut**"'' ^** 
fi principium fic k nominibus numeri > vel men- 
furae, non plus in aAiim deducatur » quamper 
fignamm numerum fignificetur , alias menfura? 
adje(5tio locofaifas eftdemonftracionis. £c dici 
principium \ numero faAum > fi prius expreiTa 
non uinc confinia ) ex quibus corpus cercum 
reddacur : nec enim dici corpus decerminacum 
ftlicerpoceft. Sic^numero fadtum principiumt 
VtndotibiMtamquatuof jtigaum in talibus coffi^ 
fiibus. Sic vendicionem limicacamexprefibnu- 
mero in eadem oracione 9 Vtndo fundum cum 
tot jugtfibm y qti/t ibi funt. Et quod itaque ex- 
cedit 9 fervari vendicori. Nec obftare 9 his 
ftancibus ^ quo minus ad menfuram videatur 
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H€tz vendicioquod uno preciofiEida fir > & ita« 

queeciam prouno corpore : uc fic vaiec argu« 

t^hs mencum ^ precio ad hunc concradum. ^Nam 

^^'rrh^n ^ P^^^ unicas imo non obftat. £uam non ob- 

^MuS A^r^ > S^od m fine didum fit , Ad haUnium t 

m. ttmnium 9 &c« qux claufula certum refpicere 

corpus videiur , nam verba cootradtus concor* 

danda fiint » ne poderiora prioribus derogent. 

Eciam ea claurula non in corpore infilrumenci 

pofita eft ^ fed in execuci vis & acceflbriis : qux 

roinus mucanc. Et icaque nec pro bis militet il* 

lud > Vbma derogam pttaribus : unde nec necefle 

fit) addere claufuiam > Caffans &c. nam illud m« 

telligicur eciam > cum verba eflenc prxcife con« 

t cmif. traria. ^ Adi adha^ omnia Decium^ubi 6c quod 

^^ in dubio mcelligatur ad menfuram fi&M vendi- 

cio : quoniam (ic fiat parcibus minus pragudi- 

cialis. Etiam 6c ne fupcrflua fic menfurac mencio« 

£ctamenil)udvidendum> anunum lilud pre- 

tium correfpondeat mads menfurx ? Adi ad 

Decii etiam conf 347 . Ubi hoc f quod ex qua* 

licate pretu» vel penfionis incelligacur» quid 

vendirum » quidve locatum fit. Et de Imola » 

infpici numerum femper» ubi de caufla agitur 

non lucrativa. Scilicet in tucrativa procedere 

diffandionescommunes» ancorpcumfic ^ nu« 

mero» an in eadem claufula verfemun Ec ca« 

men diltin£tiones ipfe cenec (quod&redefit) 

inomni caufiTa. Ecceficait^ quod quando in 

vendiuone vel locatione prius cum eorum con«» 

finibus bona exprimuntur > deinde adjeAa men* 

Cura cerca eft, quod vendicio nod re^ringicur 

s» o/i^.adeammenfuram) fed finibus nocatis omnia 

^ j^' continentur % qux funt intra fines. Ec daufula 

iu^0t. feparaca ad demonftracionem hic eft : nec de* 

monftratioatcendicun EQQCyVcnJ^fundmcwn 

M 
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htiottk Sn txtfiefuibuf : hic eft nuoieruscaufla 
Iinnicandasdirporiuonis. ymdo fimdum : ^dico^ 
tottfftdoUatbit toi jugera : non e(l numerus li- 
muandasdifpofitioni. IbidemDecius» auodfi 
Bumerus pofirus in piunbus capitulis fic elt > qui 
in uno pofitus non^ ^ quod itatur plunbus > 6C 
una pars concrsdtus fecundum aiiam declaratur. 
Eadem vero & conf. 1 79. quod regula commu* r. & 
sis eft f ut vendicio aa nienfuram fit condicio- ^^***»/* 
nalis y nec ance dicatur perfeda , quam fecuta {^[^ [f^ 
menfura fuerit 9 6c quod plana conclufio eft > 
cum contrabentes incipiunt explicare conce- 
ptum meniis defignando numer um> menfuram* 
Difputat ibi Decius > an venditio perfedta fit ^ 
&tran(latapofie(Iio&dominium per traditio- 
nem^ cum tamen menfuracio fadla nondum efl. 
Aic aucem > cenferi haw: omnia* ' Et ica adfir- \^^t^ 
mare Angelum & Caftrenfem , item & Cor- *^^ ^ 
neum : k quibus non eife difcedendum : etfi c^ntrsrU 
poffit lex cavillari. Et alteri ibi Dccius kn^fi^f^c. 
Dic. kAc Odofredus camcn verbum tradan-^^J^^ 
tur incerprecatur in menfurentur > idque ^xo^reivmd.' 
pcer verba prascedentia > & fubjedam mate-k d.L%. 
riam. Vinum ibi venditum dicit in genere ge« 
neraliflimo. Ergo fine menfura nec intelligi 
pofife tradicum. Emo fic illic cradicio pro men- 
luracione : qua facta vinum dacum videatur, 

2uod eft promifirum ^ prindpio* ^temquodj i.twm 
tradicio fine menfurationeconfideretur, k-^n^tu. 
quatur 9 anteque traditioncm pcriculum efTe^l*^ 
venditoriS) etiam hCkz menfuratione > quod/^^/t. 
cft fialfum. "* lcem quia primus cafus eft ,m^.$.fa 
cum vendicio fuic vini in genere ad mcnfu-^* 
ram : fecundus > cum fiiit venditio in (jpecie 
abfque menfurt. £c icaque uc adverlaciva 
advofecur bene > dicecur q^od cradicio per 

mco» 
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menfuntionem acdpiecur. Quae Odofredus, & 

contra quss De<:ius > quod in dubio non fit rece« 

dendum k verbis literae. Item 9 quod certa pars 

pro indivifo poteft alienari > ratione quotas pro 

indiviTo poffideri : item ratione lod. Cumeft 

omnimoda iqcertimdo utroque refpeAu & lo- 

cf > & quota^ y tum poteft elTe verum didum 

Bartoli : fecus fi incertimdo tanmm re(pe£tu 

alterius* Ec Bartolus dicit male incermm ra« 

tione quotse cemum tabtdat Sed & ih fen- 

tentiam Odofredi ailertur > quod claufiila con* 

ftimti hoc cafu non videamr cranftulifle pof- 

feflionem > nec dominium > nam intelligatuif 

fecundum naturam contradtus purificata coil- 

ditione : cui licet derogari namras poffit de 

voluntate partium > tamen id fic eft ^ cum 

expreflefitt non fifimphciter ponimr claufula 

conftituti : nec enim generalis claufula dero« 

8«ft.f« get conditioni ex natura contraftus. Item 

elrum^ ncc opcrctur claufula conftituti y ubi incertum 

DMmc^. eft radone loci & quotse : uc hic eft. Et con- 

fff.jtH' cra hacc camen Decius : quod> ecfi ea vera fiht > 

^^i^j^ qua^ deconftimto di<fta funt > traditio tamen 

i.p.dergcx couftimto operamr efFe^um menfuratio-- 

tdtidk. 0i5 ^ m periculum tranfeat & venditio fit pcr- 

feda; non ouodtacita conditio menfurationis 

tollamr > fed per traditionem fbrtius implea» 

tur efte^:us > qui ex menfuratione inducitur : 

d^ /. t. f nam fada traditione tranflatum dominium eft ; 

f^/Jjki ^ periculum pertinet ad eropcorem 9 quia do- 

MepMi minus reperimr- Sic & menfuratio > etiam 

trddsn* non fada traditione > cransfert pericnLjluro : 

^*^' quia per eam apparet de fpecic vendita : & 

rei venditse in fpecie > licet non traditae > fh- 

tim eft periculum emptoris : major autem fit 

perfe^o ex tranflatione dominii > quam pe» 

ricUlt 
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riculi. £t fi menfuratio operatur f ut tranfeat 
periculum > idepi operabitur tradido fortius. 
Tandem vero » quod de claufula (implidter po* 
fita dicitur ^ verum fic fane ejft de (impliciter 

J)ofita j quia daufula generalis diftinguatur 
ecundunr prascedentia . hic tamen efle dau- 
fulam fpecialem > quantum (utdidum eft) 
ad cflFeaum. "Sic Decius, ^ Sic & Pari- " '/•"^- 
iiu8 9 & Cephalus : quod fi traditio qualif- o cinf. 
cunque acceuerit • etiamperconftitutum^ non^2* 
noceat > menfuram non efle &£bim > quia & 
ex contra&u condtcionaii transferatur domi- 
nium necdum purificataconditione> ficondi- 
tio intercedat. Et dtat Cephalus alios quoque. 
Etiam contradhim hunc dici conditionalem $ 
nuoad periculum rei , non quoad alios efiedus^ 
^uta traditione : nam & frudus qussret is 9 , . 
cui tradita res eft^ & ad onera itaque tenebi-^,!.^ 
tur. Adi Cephalum. Etiam in venditione <•««». r«i 
rei^ quasdeguftari folet» intelligitur conditio^ ^'^[^ 
fifmit diguftsta. P Vix enim fit> ut quifquam ^ Jl^Ja. 
aUter emat > ubi fic notatur 9 auod baec infit emM. 
conditio nec cxprefla. ^ Sed « fic omnes. ' ': J: ^ 
'Quidquid late difputetur contra ab Azonc^rei 
^ltem didtur venditio conditionalis > quas fa- w. 
da pro jufto pretio eft . tamquam debeat li- ^- *'''^ 
quicOri pretium prius. Atque idem Cephalus in ^^^ ^* 
primft noftra quxftione menfurationis > quod v 6. si 
non fit ' contradus conditionalis > (ed purus ac^*^^. ^"'< 
perfeAuS) quantumadfuifubftantiam^ fi^un-f^/^'^^ 
dusvenditurvellocaturad rationem talis pretiio.^/rs! 
in fingula jugera : at fit **conditionaIis aci de-JJ^JT'^^- 
daradonem folius pretii > & contraftus fit per- J^ *^*"' * 
feftus infpeda veritate y ficut quando contra- 1 cwf. 
hitur fub conditione de pr«terito. Contradtus ^+^ 
conditionalisfits fivenduntur vd locancur tot^^^^^^^^ 

jugera 
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]ugera ex illo j[undo. Scd & cantum 
nalis quoad {>ericuium intericQsiquia fi res pereat 
ante menfurationem , ea perit venditori. In re- 
liquis autem & prrfedba 9 & pnra venditio iic* 
xi./.yi.^QaaeCaftrenffa&alii, &aribi, yutperCe* 
y^oif/:?^. phalum. Et fic eft ad verba attendendum , quo- 
£ /. au9' modoconceptafmt. ^ Nam quod priusnomir 
''''•^•-natumeftj idem & cenfetur magis contempla- 
^^ /' Cum. Habct ille ibi , quod dedarat plenius 
^jc/13 hanc coQcIufionem 9 quod fcilicec cum diftin« 
dfciofupra£H<flaconjed:uri$nitatur^ etiamfequi- 
cur 9 ut potentioribus conjec^uris induci poffit^ 
nediftmdioteneatur - fed etfi corpus nomina- 
tum pnus fit 9 adhuc inteiliffatur venditio ad 
menuiram fada« Et ait ^ k laione in fupradtdo 
confiilo conjeduras ejufmodi notarieieganter: 
alias notari k Torniello » cujus confiiio ipfe De- 
cianus tum fubfcribebat > Sc ipfe icidem alias 
notat : primamquecum iocusprimonominft* 
tus> non tamen certus demonftrams eft > & moz 
demenfuradtcitur^ poft locus ille fpedficacur« 
Secundam > cum in nominatione menfuras ufi 
funt contrahentes diligenria maxima $ expri* 
mendoetiamminimampartem. Scilicec eir ea 
exa&a diligcntia & expreffione etiam minimae 
partis arguatur > quodintnenfura fecerunc con* 
crahentes fundamentum majus j ut per eum« 
Vide & Menoch. de arbicr. caf. 17. num« ;» 
Non. confil. 81« num. 14.« ijr. Socin. in L ijr. 
num. S. de acquir* pofiefT. 
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Cap OT XXX, 

Dt eontrdffus perfe^tiane ante inflru^ 

tnmum canfeShm. 

IDem • Decwnus traftat Utiirime alteram l^^[') 
quaeftionem^aa contradus perfcclus fic,cum **^'' ^ 
de eo nondum confedum inftrumencum cd ^ 
prxfertim cum&de inflrumento conhciendo 
dixerint contrahentes. Et quxdio dk m his o- 
mnibus contra&ibus^qui fieri fine fcnptura pof- 
iunt. nam in^aliis de jurerequirennbus fcripcu- 
ram certum eft > nihil eiTe aAum line fcnpcuri 
In iliis igitur (ic ^ Dcaanus > quod lcnptura ad ^ ' '<'»- 
probationem tantum cenfeacur defideraca. Sic^^l^^^JJ! 
ut & teflamentum nuncupacivum e(l 1 ecft ce- 
ibttor mandet > de eo fieri fcripturam "^ uc«/ ^^ 
tradunt. Eciam & poterit res probari aliter > a^^*'^*'^ 
ouamvis diAum fit > 6 ut a£tus redigatur in ^ tefij 
(criptis. Illud practerea( mquu Decianus^ di-<JCt//r.i. 
citur perfcdum , quod habet caufam etficien-^^''/ ^'*' 
tcm» formalem, materiaiem Sc tinalem . quse 
omniahabetcontradtus, erfi mfcrumentum fa- 
^um noneft, nam babet eflficientem ipfos con- 
trahentes> habet matenalem^confenfum^exquo 
e(ficiturcontraAus : confenfum utriufque par- 
tis feparatum. Videlicetmutuusconfenfus^ m 
unum colligatus 9 caufTa efl: formalis : caufla (i- 
nalis adeft y obligatio; quia m hoc confenti- 
tur ,utfit obligatio : dequibus planeapudeumf 
qui incafu fuoficaitde mutuodloconfenfu per 
conjunfkionem manuum ^quse evidens (jgnum 
fit perfcAi contradus > & per alia > quae 
probata illic teftimoniis ab eo proponun- 
tui Item ad id > de quo praefens proponi* 

Q^ tur 
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Curdifcq)catio> quod nuUa fic convencio > cum 

eft conventum» ut adhiberecur Nocarius» & 

€ L tm- fieret fcnpcura > & uiftrumentum ^ ^ (i fcripm» 

^fZiBr ^ ^"^ mftruraentum non mtervenerit $ refpon- 

^'^^^dtt Decianus » loqui legem » & procederc ^ 

quando adum eft mter partes » ut non alitei 

valeat contradus > nifi fcriptum fada : vel 

quando contrahentes gerebantin animo^ non 

prius contrahere > quam fcribatur : vel ante 

inter ipfos con venerit » ut fcriptura fierec. Se- 

cus> u ^prihcipiocontrahunt&volunt^ fieri 

fcripmram poilea ad probationem. £t itk de- 

clarat gh ibi & ahbi : quam casteri fcribentes 

spu.im fequantur^ & puichre ibidem Odofr, & Alb. 

qui de mente Speculatoris fcribunt ^ quod fo- 

lemnicas iliius Iqgis hodiedeconfuetuoinendn 

fervacur. Et quod requiramr f uc inter par« 

ces adum fit expreife > ne aliter contradus 

vaieat > nifi fiat fcnpcura > aic » dare tenere 

Angelum ibidem £t ibidem tamen cOntra 

tenere > ahis videatur ; icem alibi Caftrenfis : 

qucm videncur fequi Fuigof. laf. Sodn. Affl. 

Dec. Cicat Decianus Dedi confiUum undeci* 

mum : in quo Decius fcribit « quodnoncen- 

feacur pcrfedus contradus ante inftrumea- 

tum > fi didum eft: > ut de tranfaAis fiat in-» 

ftrumentum« £t quod ita obtentum fiiic Flo- 

rentiae. Scilicet nec obftare^ quod non dica- 

tur contraAus in fcriptis ; quia fit fatis 9 fuf- 

pendi difpoficionem in fumrum tempus : ita- 

?ue locum pcenicentias fui)ere(Ie« Sane ita 
>ecius revera tenet > non videtur tenere. £t 
Dedanus non belle tentat iftas autoritates fic 
i ms9nf. obfcurare. ^Quid non eciam citavic Dedumf 
'/> ubi idem defen3ic lacius 9 & Caftrenfem etiam 
in confiliis ( qu£ filct Dedanus) prohacpar^ 

te 
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te cicat ? Non dicitur contradus , aut tcfta- 
mentum perfe(%um > nifi inftrumentum per- 
ficiatur^ quod inftrumentum partes > aut te- 
ftator confid voiuit> non etiam ad pias cauf- 
fas fadum fitt fecundum Oldradum : fecun- 
dum quem&res judicatas proferuntur. Idem- 
que probat & loh. Andrese^ & loh. de Ana- 
nia : quos nec nominat Decianus. Sintque 
& res aliae fic judicatae > etiam Cephalus fic: 
& citat Azonem, & ^ Placentinum. Sed Sc^^^^f^^^^ 
idcm ^Declus de re gefta cum Pontifice , Jj,r 
quod quia is voluit , contradtum k Camera 
fierii oftendat nihil efle > quod fecum fueric 
adtum', ut fimiie hoc fic de contrahentibus , 

2ui volunt contradum in fcriptis redigi. Sic 
)ecius fane. Decianus vero ait > opinioncm 
Caftrenfis veram nonefle, neque tenendam , 
6c contra illum efie magiscommunem opinio* 
nem. In contradtu , qui cx forma juris com- 
munis> ut contradtus emphyteuticus; vei ex 
forma ftatuti > vel confuetudinis neceflario re« 
quirit fcripturam 5 & contrahentes dicunt, quod 
fiat Inftrumentum vel fcriptura : & verior fit, & 
magis communis opinio , quod non dicatur ab« 
folutus contraftus , etiam ex mente contrahen- 
tium , nifi fiat fcriptura , quia partes cenfentur 
fe conformare cum difoofitione juris commu- 
niS) vel ftatuti. Qupd fi talis eft contradus « qui 
neque jurecommuni^ nequemunicipali> ne- 
que ex confuetudine requirit fcripturam nifi 
ad probationem y non ad perfedionem & va- 
liditatem y . fcriptura non requiritur> fi non ex- 
prefle inter contrahentes attum > quod con- 
traclus in fcriptis fieret > quia & hoc cafu cen- . . ^ . 
fentur partes fe conformafle , cum difpofitione Jowrr4. * 
juris, EtitapuIchre>SaIycetus.EtitaDecianus,if7/»». & 

0,2 ne*''^'- 
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ne videantur voluifle (e reftringere ultn^ qtttm 
k in $. u jus eas ardarec* Citat ^ 6c Fabrum > qui y quod 
inft.^e tunc dicitur contraftua imperfeftus » quando 
'^f^' partes expreflc egerunt > ut non obligarentur 9 
antcquam confectum e0ec> & publicatum in- 
ftrumentum> quod fre^uenter contingat inter 
Und.$.u meticulofos » aui decipi timent Idem ^ Are- 
tinus 9 cum diftinftione illa Salyceti » quam & 
veriflimam dicit : addit<)ue) ita fevidiflepra* 
Aicari Idem > quod fcriptura per ea verba non 
reauiratur proabfolutione Sc perfedione adus» 
fed tantum ad probationem 9 nifi partesexpref* 
fe egerint 9 quod alias fine fcriptura non va* 
minUk. jeat: "^ loh. Petr. Ferr. '^ Idem &Iac. Butn 
^^ . cum dicit , contradum intelligi fieri in faiptis > 
^"P^; fi adum eft y ut non valeat contradus , nifi 
c./!^er/ fiatfcriptura: &id fecundum omnes. itemfe- 
pef^ Qindum alios : fi vendo tibi rem 9 utenlio hac 
ad verfati va 9 fed Wdi quodfiat fcriptura : quando 
autem vendo fimpliciter 9 vocq tabellionem Sc 
dico f quod faciat lcripturam > tunc non eft coo- 
tradus in (criptis ; fed eft (cripturaad probatio* 
jnem« HaecilledeBucrigario. Sedtuvideta* 
men y ne fit Deciani is ^uafi perpetuusparalogi* 
fmus k contra&u in fcriptis> ad contraaum per- 
feAum. Scilicet nec obftare , quod non dicatur 
contradus in fcriptis ; quia fit (atis> fufpendi dif* 

e^fitionem in fiiturum : ut antea refpondi ex 
ecio. At pergit Decianus in audloribus> & 
o in m^ laudat ^ Barb. ubi d icit , fe vidiflfe hanc arduam 

&vnuL qu^fti^D^n^ in f^^^ verfari : cum videlicet par* 
tes in venditione fuerunt concordes de rc 6c pre« 
tio , dixerunt tamen 9 cras faciemus inftrumcn- 
tutti: an v]deanturperhujufmodiverbavolui& 
fecelebrapecontradcum venditionis in fcriptis ? 
Effe&us (inquit)eft magnus. quia intcrim locus 

efiet 
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eflec poenicentias : cum non poflSt cenferi abfolu- 
tus contra AuSf nifi poft publicatum inftrumen* 
cum. Concludit autem > non eflfe concradtum 
in (criptis > per rationem fupradidtam Salyceti» 
&quiaeflrentcontrahentes aliter ibi contrariit 
qui per fimplicem confenfum abfolviflrent con<» 
tradtum venditionis > & poftea revocaflfent > 
fufpendendo in fequentem diem. Qua^ vana eft 
ratio^ 5cpetit prindpium de abfolutione con^- 
tradfcus. Quamquam nec idem hic cafus cum 
cafu Deciani eft>de quo hic agimus,8c necidem 
fuitcafusButrigariiautFabri) autalcehus: qui 
non traAant cum in conveniendo> incontra* 
hendo i fic dicitur de inftrumento conficiendo > 
fed cum poft contradfcum • A t Barbatia inquic > 
obtinuiflle fe in quasftione illa fua. Citat autem 
Decianus adhuc^ Fabiaa item AflFl.& ei^oisp''^*^. 
<;ontrarius fibiipfi eftcum in contrariam partem^"** ^* 
citetur k Decio. CitatDecianus etiam Angelum: 
qui voluit quod tunc demum partes videntur 
voluiflTe contradum in fcriptis celebrarl ^ cum 
dicunt y quod alias non valeat > nifi in fcriptis re- 
digamr. Qui idem paralogifmus eft) nam dicent 
tdverfariii > valere argumentum proipfis ut fi fit 
contradus in fcriptis > etiam fic condicionalis > 
pendensi imperfecflusanrefcripturam deeofa- 
&am. Sed non valeat ai^umentum iftorum ex 
contrario> ut fi non fit in (criptis> etiam nec fit ia 
pendentL Citat&Francifcum Aretinum&re- 
fpondencem didisCaftrenfis>& dicentemicom* 
rounem confuetudincm & prafticam obferva* 
ie> quod licet conveniatur de rogando ^lota- 
rium>quod tamen non ideodicatur concradbus fi« 
eri in fcrjpcis > fed cancum ad probacionem. Ad* 
dicipie Decianus» (everehodievidere# ralem 
conluecudinem 8c pradicam paflfim obfervarx. 
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Qua de re ego dicerem > nec credendum Do* 
Aori > ccftanci de confuecudine > excra loca 9 ubi 
ipfe vixeric : imo eciam nec elTe expedicum > 
^ '^'^- an credendum unquam huic Dodtori fic : ^ Sa- 
&M$u ncenim idplures neganc , & communem opi- 
sd Dtt. nionem e(ie ceftancur 9 ne credacur ; nifi forte 
€wf. 691. Dodlori mortuo,& fingularis aucoricatis. Quod 
Decis.%* ^^ morcuo tamen minus probabile eft^ quia pof- 
€onf.6xl fit poftea variafle confuetudo. Ecficde loco> 
quod fic credendum Do&ori huicdeloco^ in 
r 3. C9nf. q^Q verfacur > idem ' Decianus. A t in quaeftio- 
^* ne pro eadem opinione contra Caftrenfem idem 
t mLfd* cicac ^Decium>ubiquodcommunicerteneaturf 
fS k ^^^ concradus nunquam dicatur de volunface 
ms. c. i« P^rcium in fcripcis fieri > nifi agacur per parte$ 
pah.in exprefie^ quod aliter non valeat. Ibique re* 
rmbr. di {pondet didis Caftrenfis > & non veram cjus 
^{m/! ^ntentiam concludit. lbitamencaliseftcafus> 
340. uc Sejus debeac vendere Ticio > & ceneacur face- 
recharcamvendicionis : inquitautem> obliga» 
tionem de vendendo perJFedtam efle > ante ch&r- 
tam ecfi non perfedta fit conditio. Quod nihil 
ad quaeftionem : nam charta non erat facienda 
deea obligacione. Item ait> di£tum Caftren- 
fis non procedere > nifi fubftancia fufpenfa; 
non etiam cum > quum videcur habitus refpe* 
<^us ad morem (aciendi inftrumenta» & ad hunc 
videri re/pedum in dubio. De quo tamen e- 
go dubito 9 quoniam verba fingimus dida in 
conventionalibus > non in executorialibus. 
lcemait> quodcumeftdi6lum> uc fiat infiru* 
mentum ad fenfum fapientis didi Titii > id fit in 
favorem Titii didtum ; & non fit ergo recor- 
quendum & ne^andum perfedtatrl condicionem 
efle. Quod & infirmum eft in concradlu one- 
rCfo, ubtonusTicioeflepoflit> fiperfedaeflec 

ance 
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antevenditio. Duoalia^ quaebabetjverafunt. 
primum > ut Notarius nequeat fane conficere 
mftrumentum ante tempus didum k partibus : 
alterum , ut perfeda fit vendicio ante inftru- 
mentum ) fi & ante folvendum fuerit totum 
pretium : nampretiifolutioai^itvenditionem 
perfcftam : cum fit abfurdum , pretium folvi 
prius. Quod poteftefrelimitacioopinionisCa- 
ftrenfis. V erum idem Caftrenfis in confilio ali- 
quocitaturfibicontrarius, & refpondensad d. 
l. contraSlui quod ibi partes egerant expreflc* 
quod nifi confedta fuififet fcriptura ^ nihil aiftum 
efiTe cenferetur. Itaque Decianus infert^ quod 
variante DoAore^ tenenda fit ejusopinio, quam 
in confiliis ille tenuir. Sed hic & in confiliis 
citatus eft Caftrenfis projpriore opjnione : quam 
Caftrenfis genuinam efile 9 omnes agnofcunt. 
Citat Decianus pro fua Gratum > quod con- 
ventio de rogando Notarium pro inftrumento 
non faciat efle locum pcenitentids y fi contra- 
Aus alias fit perfe£l;us : & quod ita tenent com^ 
muniter Dodores. Qupd tamen neque conciu- 
dit hic > non eflc propterea contradum condi^ 
tionalem > etfi non fit locus pcenitentias. Etiam 
de contradlu perfedto loquitur Gratus : quod 
in quasftione noftraadferre> nihil aliud fitquam 
principium petere. Ergoquod fubdic Decianus^ 
patere efife communem opinionem » quam ipfe 
defcnfitat; mihi vero non patct. Opiniocon- 
traria dicitur : Oldr. Joh. And. Joh. de Ana. 
Fulg.lmo. Iaf.Soc, prsetcr ipfum Caftrenfem. 
& Decium> & AfRidum > & res judicatas* 
in quibus varietas adnotatur. DicitDecianus> 
inconvincibilefn illam rationem efle » quod 
partes cenfentur fe conformafle cum difpofi- 
tione juris. lusaucem non nifi ad probationem 

Qj. dc- 
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defiderat inftrumenta. In cafu fuo perfedionem 
arguic (utaic) cfBcaciflime a vircate gemina* 
tionis : quiadiAumfuerac, faSlumefi, faelum 
ejt. Quxmihiinefficax eft ratio: cumquiage- 
minanoelleodem momento fa&a ^ itaquenec 
I ••^"^adcoftringat, ur peripfum 'Decianum &per 
^^/. ^, alios paffim ; tum quia verbahaec referunt fe ad 
tei. u id , quod fadtum eft ; itaque & rcferat omnes 
qualitates fa(9:i. Nunc videamus quomodo re« 
fpbndeat iis > quse pro opinione Caftrenfis pro- 
ponuntur : ScintelbgemuS) quomodonos re« 
fpondeamus rationi alteri inconvtncibill Ait , 
duopro Caftrenfis fententia proponi. primum 
d.l. contraBus. princ.inverf quas tamen in firu 
fiH fitii placuiv jundo verf. mox fequente. ex 
quibus videncur hsecaequiparari, conventiode 
concrahendo in fcriptis , & conventio de in» 
ftru men to conficiendo. Refpondet Decianus^ 
azquiparari t cum condicionalicer adlum eft ex* 
prede > uc valeat contraAus » fi fiat in fcriptis > 
vel fi fiat deeoinftrumentum.Secusefre^quan** 
do fimpliciter h&q contradtu convenerunc de 
facieiido inflrumcnto. Sicut ibi illum cextum 
intelligit Bartolus > & communis fchola Dodlro* 
rum > & in fpecie fic refpondec Barbacius. 
Quod mihide communi fchola non probavit per 
fupxadida Decianus 9 per qu» fe id probafle 
ait. Sf d ipfe efficaciflime ( uc ioquitur ) com- 
probac iftam refponfionem > nam dicitur : 
quM tamtn in fcriftti fitri ftacuit : acque di&to 
t.imtn fine copula adverfatur prsecedentibus 
in jure & in facfto. in praecedeptibus aurem 
diaum eft de contra(5tibus : itaque de perfe^ 
(ftis. & itaque ifta v^rbay quas tarntn injcri* 
ptii fieri fiactiit 9 non mtelligcnturdecontradti- 
bus fimplicicer initis ; fed cancum de bia quos 

in 
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in faiptis fieri voluerunt : & iraque non adjedra 
ad verfati va contradius {impliciter in itus > e tiam 
& diiftum fuiflet , ut in fcriptis redigeretur , per^ 
fec^us fuifTec. £go planius ita: quod illa verba> 
comd^m in fcriftis fieri y omnino nihil figni- 
iicent de inftrutnento contraftus conficiendo» 
ibddeipfocontradtuinfcriptisineundo : idem 
de illiS) qu^in infifwnento mipi cm^tnity quae 
itidem ipiam folemnitatem gerendi a<%us (i* 
^nificant^ nonautem de geflo loquuntun £c 
iic ad legem. Adducic & rationem Pauli Ca- 
ftrenfis^ quod cum partes convenerunt de fa* 
ciendo inftrumentum > nonvidentur tuncvo- 
luifle perficere contradum : itaque Notarius 
apponitdiem rogatus^ non diem illum celebrati 
antea cootradus 9 igiturdiesnec ilie fueritdies 
perfe&ionis contrad^us. Cui rationi refpondet 
Decius plurifariam. Decianus ejus refponfio- 
nem quartam probat 9 quod non lequatur ex eo> 
concra&um ante fuifle imperfeAum : etenim 
efTe reiterationem quandam , quum Notarius 
rogatun AdditDecianus> perfedtionem con- 
tradustripiiciterconiiderari. Primo^ cum.non 
licetpcenitentia ab eodifcedere. Secundo>quum 
de periculo rei in contra&um deduiftas quasri- 
tur* Tettio^ cum de implemenro contradus 
cft quxflio. ** Prima autem pcrfeftio contra- ^f f*^^' 
^us > qui foio confenfu contrahitur > eft fta^^i^^J^^ 
tim adhibita confenfu > etiam ii fitcontraAusi. c dc 
fubconditione $ nam nec in eo conceffa cft pcc- f "^- ^^^ 
nitentia. In (ecunda diflinguitur^ an fit con-^^ ^ 
tn&us purus vel conditionatis : ut ifte non 
fit perfcillus ante purificatam conditioncm. In 
tertia> perfe&us non dicitur ante traditionem. 
£t fic igirur contmdus in praefenti quxftione 
fit pertedtus in prima fpecie i licec quoad 

QjH alias 
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alias duas forte non fit perfedtus. Satis eft> quod 
fit perfe&us perfedtione prima > ne liceat pceni* 
tere> inquitDedanus : & efficaciflimam dicit 
efle rationem. Inefiicacidimam vero > inquiam 
ego : quiadeconditionehicquxrimus^ &re- 
cunda perfedione. Addit vero aliam ( ut lo- 
quitur) incvirabilem : qux eft contra' ratio- 
nem Caftrenfis Nam fi partes contrahendo 
dicant) fe noUe in fcriptis cbntrahere > &quod 
volunt contradum intelligi perfedfcum&abfo* 
. lutum ; fed tamen quod volunt fieri inftrumen- 
tum ad clariorem probationem & xternam me« 
moriam : certe locus hoc cafu non erit iegi fu- 
pradidx : Et tamen Notarius ipfe fcribet diem 
Togatus. Sed & tertiam rationem fic addit, quod 
fi in contra(5tu > putavenditioniS) additumfuic 
padtum de retrovendendo & adum fimpliciter > 
ut de omnibus fieret inftrumentum > quo cafu 
fecundum Caftrenfem non dicetur perfe&a 
venditio» fi poftea fit inftrumentum venditionis» 
omifib pado retrovendendi > emptor ex ejuf-* 
dem opinione non poteft cogi ad retrovcn* 
dendum : quia ante confe£tum inftrumentum 
licuerit emptori femper poeniterc : & nequepo* 
X i. /. ^Q^i^ pgr teftes probari padum. ^ quod utrum- 
aus. queeftfalfum> inquit Decianus. nam cc pro« 
bari poterit padum per teftes : & ex pado fic 
probato poterit emptor con veniri. Ergo & falfa 
fit ratio Caftrenfis > fumpca ab inftrumento. 
^alfa eft fane. Nec probat opinionem ipfius 
d. 1 c$mraBu4. Ergo & nos contrariam (enten« 
tiamin hacquacftionefequamur : quas probata 
eft multo melius : non tamen per ha^c argu- 
menta Deciani > fed per illa Salyceti^ quibus 
nullam video bonam refponfionem objici ac 
referri pofle. Adjuvatur etiam per regulam 

vulga* 
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vulgarem 9 ut fiat interpretatioincontradibus j ofii.9. 
contra «eum y qui fundat fe in verbis CQrum.^T^lf*' 
Semper in £a vorem promiflbris. f./mf!9. 
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Epiftola ad Coadvocatum. 

De appcllatione mh incidemi in mmemanto QT 
fidejujjione idanea frobanda p ^c. 

REs quidem confeda eft > utvoluimus. Sed 
qux tu de non appellando in caufla mo- 
mentaneae pofleflionis afierebas p illa fane & 
cfle vuIgaria5cfubjedalimitationibus multis> 
reAe refpondebat ludex. Ego illud adnota* 
bam in meo refponfo > nonnunccauflamadlam 
pofleflbrii > fed quaeftionis incidentisde fidejuf- 
forum receptione. *Et in ifto incidenti datur^^^^j^* 
appellatio, &inaliisomnibus> etfi non datur^r^if/^e/^ 
in pofleflbrio.Sic tua verfabantur extra quxftio- 
nem praefentem. Memineris vir eruditiffime> 
ad ftatum quseftionis femper attenderc. Quam- ^ j^i^. 
quam & ppflis > & forte etiam debeas admifce- dejnrjmt. 
realiquando^ quodautad rem non faciat > aut ^'^* 
fitinfirmum. ^His judicesnOnnulii moventur J^^j^'*^* 
faspemagis^ quamaptis^ acbonis. Hoc ^ me. c \^«^« 
Egokteaudiam libenter^ fi quid ipfe peccavi.iS»«;/«9* 
Audies , quac pars adveifa peccavit. i^arra vi JJJ* -^^ 
Legato per epiftolam^Hic tibi addo unum^quod ^ t^. 
attingitfupradidbsallegationestuas : quod illa^-^A^ 
non appellavit a fententia aeftimatorum ^^^'^^sHh.u 
cium controverfarum. ^ Fdtuit enim ab hac fen- zg. c. i« 
tentia ^ etfi ^ fententia in momentaneo non po- ^^i* 
tuiflct. ^ Pauit contendere > licerc fibi ite-;^*^ 

rum 
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rum appellare intra decendium ab interlocuto- 

ria probante fideju(rores ^ & novas cauflas alie* 

gare appellationis. Bone D E u s > quam eft er- 

racum ab adverfariis^aut k me erratur in hac eo- 

rum errorom opinionc! Alia partis errata in 

ipfomet poflefTorio nec tibi dico > ad quem 

tum pertinent, necaliis facio palam, ne no- 

ceat nobis id in cauflis aiiis. Et (i pergis qux* 

rere 9 dicam dbi> appellare partem poruifTe a 

parte illa primx fentenciae) ubi de relaxando 

fequeftro dicebatur : quamvis a parce alterar 

Zn.24. de non potuerit , ubi Legatus declarabat polTidere. 

fii.ff' ^Non enimtolliturfequeftrum per cautionem 

jf^Jfl^ , fcmper: & hic allegari cauflfe poterant , cur 

j.i. I. qiu ^^^ collerecur. ^ Non viderunt adverfarii, ap- 

/at. cog. pellari poffei receptione fidejuflbrum; velde- 

g RmU. cifioncm in terminis nefcivcrunr. Qupd fi 

^^^'^^ nobis objeftum fuiflct^, tum probaviSemus 

dt 4$rk. ' ^ de fidej u flbr um idpneicate » & id certc genera- 

<^/ ^s^ lircr ludex arbitratus eflet. 

Efx, ac Domine. . 

IN cauflis piraticis non efl: appellatio per e* 
di&um Majeflatis veflrse 9 nifiappellansde* 
ponac totam fummam , ad quam efl: damna- 
tus : & hxc Botelias Luficani caufla efl: pira- 
tica i five eft toca concra fubdicos veftras 
Majeftatis > flve ex parte contra fubdicos 9 fivc 
etiam tota contra extemum. £t hsec oftenfa 
funt ludidadmirallitatis. : qui& fententias tu- 
lit pro Liiflcano. £t flc igitur Legatus Hi- 
fpanuspetit> jus adminiftrari fubditis fui Re- 
gis ex.edi(!lo juftiflimo 'Majeftads veftras > & 
appeUationem in piratica hac caufla non ad* 
mitu> niiifummadepoiita. EtiamputatLega- 

CUSj 
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tus>aliud non fecundum jus fieri iniAacaufla 
fubdicis fui Regis> quoddatiappellationisfunt 
Judices & Profcflbres juris municipalis Anglise» 
non foii Do&ojfs Civilis juris irem Anglias. 
Nam caufTas inter externos hae judicancur per 
bocjuscivile : &hascjudicataeftperhocciviic. 
Etnunccum videndum in appellatione > fi eft 
judicatum bene, videndum eil^ fieftjudica* 
tumbenefecundum ju$illud> fecimdum quod 
fuit judicandum : in qua vifione quid videant 
illi> quialteriusfuntjuris> Legatus non vider* 
£xi{limatLegatus> necrefponderipoflfe^ efle 
fic confuetum > ut fic municipales quoque den« 
tur. Eft cnim rarilTimum hoc fadum , nec nifi 
increfcentepotentiamunicipalium. £t practer- 
ca faiftum erit in cauflfis^ quaealjquam habent 
mixturam a jure ipforum municipati vel in caufi. 
fis cum fubditis , vel etiam cum externis aliis. 

Etfadaalia^ & fada aliorumad alia 
fada non trahuntur y aut ad alios. 

Non timet Legacus municipales» aut jus eorum : 
fed a jure certo gentium pro Regisfuihonore 
nolit difcedere > u annuit Regia veftra Majcflas. 

Illufiris Domine yjujlipme luiex. 

NOn repugnamus 9 quin cautio detur. Sed 
duo in ifla datione petimus :primum> ut 
moderata rccipiatur cautio > id eil > circiter va« 
loremverum : alterumyUthiaccipianturfide* 
juflbres » qui dari a Domino Lcgato pofllint y 
id eft 9 ^ peregrino. Atquein pofleriore hoc 
fcit Doftiflimus Domtnus^ quemadniodum 
omnes interpretes femper docent, etiam jurato* 
riam cautionem f quod ramen nos non petimus)^ 

ad* 
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admittcndam cHe 9 fi quis ^ quia forenfis eft ^ 
nequic darefidejuflbres. Atque ifta impotentia 
folo probatur juramento 9 ut omnes volunc. 
Quod vero propter impotentiam fatifdandi fte- 
cur juratoriae> id quotidie pradticatur. LJtrum* 
que laf. /• i. qui fatifd. a^. ^ paridicimus^ re* 
cipiendos fidejuflbres> quosdarepoteftDomi« 



nus Legatus. 



Rerponfum. 



Anfiatmum > quod dejidetat annum X Vll. cm^ 
fletum% 'Petificetur in xyiU inchoato. 

QUaeritur > an qui efi ingrefius annum (epti- 
mumdecimum > is eligi in collegium polfitf 
Aante collegii ftatuto de eligendo illum > qui 
feptimumdecimum compleverit. £c quasflio 
tamcn nullavidecurintuituprimo. nam plenus 
annusnoneilcerte» cum tantum habetur prin* 
a /. i.if^cipiumejus. ^lnomnibus rebui animadlferto f id 
•ri^.iHr. perfeBum ejje y quodexomnibusfuispartibtiscon^ 
b l.^.dejiat : aitlex, oc ajuntaiiiid genusalia. ^Non 
^Aih^.d€ ^^^^^ major effe feptuaginta annis , qui ingre\fu4 
nnpi z. ejl feptuagejimum ^ nondum egref^is : ait ley aiig^ 
c /. ft. dt Atque idem eft major efle & impleflc. ^ quod 
dTSwM. ^'^* l^x l^uic nunc diftae junfta oftendic^ Com- 
2.c«ifA^. pletum dicitur » quod habet abfolutam perfe- 
&tQnf. caionem adeo, ut nihilprorfus fuperfic^ uc fic 
^^* per has l^es dicic Decianus. Plenum ^ quod 
l^fluZ' P^''^^^"^ > ^^ indigens adje<aione, &c. ^ um 
7^isi[u coeptus etfi pro completo habetur regulariter i 
annus tamencceptus pro completo regularitcr 
non habctur # uc nocac Navarrus ; qui & re- 
fpondic , non eum redte ordinatum Prcsbyte- 
rum> cuidiescircitcrquadrdgintadeeranc> uc 

cxcc- 
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excederet annum vigefimum quartum : quic- 
quid parum in diebus illis eflfe cenferet > qui 
ordinari julfit. namcoroplefle eumannumde* 
buitordinandus ) hoceft> exceififle & attigifie 
vigefimum quintum^inquitNavarrus. Etplu* 
ra fic fiinti cc de ftridta interpretatione ftatu* 
torum plurima. Quibus tamen non obftantibus^ 
contrarium in propofita quasftione cenfeo efle 
juris : ut is fcilicet adolefcens eligi in collegium 

!>o(nt per ftatutum. Moveor autem in iftam 
ententiam ex eo > ^ quod tradunt Dodoresf ci^iB, 
communirer> in muneribus & honoribus» 6c^'''(-^ 
£avorabiUbus efle imofatisdeapnotetigifte:^'^"!^* 
Sc tempus cceptum m ilhs haberi pro com- fskt. c. 
pleto > quam & Panormitanus dicit opinio-^^^^^* 
•nem communem > etfi ipfe cogitet aliud jus.^5vjjj* 
Nequehic repumat) quod ftatutum exprimit3«^^.a 
de completo. ^Nam certum eft^ redigi fta-l«** *'• 
tuta ad intelleftum juris communis. ^ VJndeg ^^^ ^ 
eft iUa definitio^ praster alias > in materia hac ig^ d$ * 
eledtionum > quoa fi fit ftatutum > ut eligatur ''</!*h7« 
quis in coUegium de confenfu omnium > fta- ^'^7/* 
tutum intelligitur ex communi jure demajore lo. d§ 
parte. Recipiunc interpretationem hanc ^^* 
quam dicunt paffivam > ftatuta k jure commu* 
ni : ut omnino omnium eft fementia ad /. o^i AUn.t. 
mnts pofuli. ^Etiam verba ftatutorum impro-^^.^'^* 
priando. Et cum habetur ftatutum » ut fta- mh/! sVt* 
tuta ad literam intelligantun ^ £t de quo ^ isr.i. 
ftatuto > quod. nihil, aut modicum operetuo^f^Jf/^' 
traditum quoque eft. i Frivolam folam in-vTj'. jT 
terpretationem refpuic ftatutum hoc : nonconftit. 
refpuit eam, qu« eft juris communis. '"Imo J/''^''"- 
enim ea non probabilis (blum> fed etiam nc*iA^]nli^ 

ceftaria eft interpretatio* °Sunt ftatuta inteUconf. u. 

ligcnda"7. R^i. 
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ligenda juxca regulas juris. £t nunquam f utX 
• ^<*- cafu difccdant decifo per jus commune. ^ Ver- 
^Ux!T. ^^ ftarutorum funt ad intelle&um juris com^ 
«#ii/:iz^munis reducenda. ^Secundumartem literato- 
P j^iex. j^jjj /ijj^j intelligenda ftatuta. Et fic fexcenta^ 
'-^^J^^in quibusneceftdubium. Rcnoto illud Baldi 
decligendoper confenfumomnium : ^quod 
hocftatutum intelligatur fecundum jus commu* 
^nejdemajori parte* Itcmquod per jus commu^ 
ne, per intelle<Stum juris communis» pcr ar-- 
tem literatorum in favorabilibus is complefle fC'^ 
ptimumdecimura intelligitur y qui feptimum- 
q at.dj. decimum eft ingrcfTus. ^ £t fic lex > quac defi- 
w/^7 dcrat in favorabilibusraajoremannis, intelli- 
41. di of. gi^ur & in eo , qui ingrcfluseft ultimura corum 
M. annorum« Et definitio eft in termiriis. £t in ter* 
minis etiam illa vidctur : teftamento impcdie- 
baturquidam^ quominus poftet dc rebus illic 
fibi relidis difponere antc annum vigcfimum 
compIetum;& difponit inchoatq vigefimoanno. 
Jj^^^^- '^ Valere difpofitionem > rcfponditMenochius» 
"' 3 ^* quoniam verba teftatoris de completo fic intelli- 
mrur dc inchoato^cum fumus in favorabilibus. 
t (kis dicatur annus impletus > cx quo habctur 
proinipleto. £tidcmigiturnos>quod fatis di^' 
citurannus impletusfeptimusdecimus, exquo 
habetur pro impleto. Nec mora crit in co, quod 
Menochius loquitur in teftamento>at nos fumus 
Inftatuto. Eft cnim ratio generalis Mcnochii. 
I !wt/** ^^^ «quiparantur ifta duo , lex & teftamentum : 
Ceph.s^il. & pracbent fibi argumenta mutuo. Ego non- 
s^s.Ui- dum video> quid his reiponderi argumentis 
V^ ^^* Ppffit. Eft aliud argumentum , qucxi ftatuta 
cjufmodi de non admittendo in collegium ^ 
nifi cum j qui habeat certas qualitates > non 
funt rigidc interprctanda > fed benignc : & in 
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dubio fic y uc fequatur admiffio» * Refpon- l^y^. 
dit fic Ancharanus in coUegii cujufdam fta* 
tuto y quo cavebatur 9 ut k principio admif^ 
fus ad unam illic fcientiam non pouit variare ^ 
reipondit> quod & ppffit variare; &pofiitinr 
trafexmenfeS) aut etiam plures* quoniamad* 
huc in principio efie dicatur » in principio anno^ 
rum plurium. Et idper non Ilri£lam asquita- 
tem^ut ille inquit- Scatuto alio cavebaturi ne re- 
ciperctur in collegium $ nifioriundus de cuvitate 
aut cerritorio. " Refpondit Baidus redpiendum ^ ^^^ 
cum, quifit de territorio fecundum quid, & lar^ '•"^" $• 
efumpto vocabuIo.nam benigne nc tenenda 
ascftatuta. Latehoc eftaccipiendum deterri* 
torio.Stri£te ipfum eft accipiendum ftatututn in 
probibitipne ^ ut de Baldo & Felyno fcribunr 
^ alii. £thiadftatutumprohibensrecipifbren-x^4ir^« 
lemincoIlegium> quod recipipoflit qui ^<^^^^^^p^^ 
tia fctnineret.^ ^ro qua excellentia> indole quo* y jnd 
que^fic Alciatus multa alicubi. Et quas ego non ^- '«ir 
indico tamcn > veluti juvatura hunc meum'^'^ 
adolefcentem : qui (inauditum ! ) Baccalaureus 
fiiit in tertio dcdmo aetatis anno > u t oftendamf 
Guam ^ non amare intclligenda ftatuta funt , z Uf. 9. 
ocejufmodi intclliguntur non amare. Aliofta-^^-f*^'* 
tutocavebaturi ne redperetur in collegium^ 
nifi civis originarius. a Defenditur communi* > ^^r. }• 
ter j &pluries ex fadto fcrvatum traditufj rc*2^/ JJ* 
cipiendum eum > cujus pater fit originarius >i«/i^.^ 
fedipfealibinatuseftcafu. nam benigneficte* 
nenaa baecftatuta. Sic lafon legendo>confu* 
lendo » fubfcribendo aliis Clariffimis lurifcon- 
fultis. Sicaliiadditilafoni. >> £tficdicitcom*bR/^.ir# 
munem Ripa. etfi & multo^ ajat fentire con^f^^*^^* 
tra, &,ipfe putet diftin^endum, an conce-|g;^^' 
ptus fit iue &ltem incivitate» quia conceptus 
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pronatohabeatur in libi favorabilibus* Etiam 

in civitace natum hunc vult Ripa > & admitcen* 

dum in coUegium : licet ftatutum non admictat> 

aifi in civicate natum. Sed is nacus in civitate 

intelligatur > qui cafu nacus cA extra civitatem : 

maxime ficonceptus in civitate fuit> namfa*- 

vorabilis haec interpretatio hic fit capienda. 

a^Jkim. Arripiam hoc dc concepto. ^ quod fipro nato 

is habetur in fibi commodis : etiam ifti ado- 

lefcenti vix defuerit quidquam > quin & excef- 

(erit annum feptimum decimum. A conce* 

pm numerarunt aliique actatem in tradatu dc 

6AIU I. minoribus. ^ Et nec aliter refutantur illic i 

de mtfMT. quam quod edidum de minoribus loquitur ex- 

e Odd. di prefle de natis. ^ Et odiofum fuiflTet in eo trafta- 

7^rtlj. ^^ > haberi pro nato » quiconceptus ^ ut refpon» 

det Do<ftor meus Oddus. Nam fic breviora 

fierent tempora reftitutioni^. Itaque in eodem 

tradatu pro completo habetur annus coeptus 

^'^-fJlfvigefimus quintus. ^ Alibi numerantur anni 

r7^. if ^^ infantia > & alibi aliter. At ftatuto alio 

si* & £inciebatur , ne admitteretur quis in colle* 

fMsL gium > nifi cujus avus fuerit civis originarius. 

f MVifc B Eum 5 cujus a vus natus alibi erat ^ cum proa- 

«••v*^7-yu5 creareturcivis, admittendum velutiorigi- 

nario avo prognacum > refpondit Mcnochius. 

Etiam ftatuto alio erat cautum > ut in colle- 

gium non cooptaretur quis non natus exlegi** 

****** timo matrimonio. ^ Legicimatum per ma- 

**^' **'* trtraonium fequens cooptandum > idem Do- 

dor refpondit. Et ftatuta funt > qux vetant ve- 

nirein collegium eos> quorum parentes exer* 

cuerint artem viiem > aut mechanicam, aut ma« 

i Ciph. nualem; * Et tamen chirurgi filium ( quae ars in 

^"^ "'locoinfordida, at fordida alibi) Venireincol- 

lcgium pofTe > refpondit Cephalus , etiam cum 

chi- 
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chirurgus ille exercerec phlebotomiam y chi- 
rurgias appendicem^ artem vilem &inIocofia- 
tuti. ^ £tiam illum cooptandum » cujus pater ^lf^gl 
mercator pannorum ( non h«c ars vilis in loco ) ***''^ 
erat> &fimulviUa admifcebat acceflbrie adil- 
lam mercaturam^ Menochius refpondit. ^ Et^^^' 
idemproillOf cujusfuitpaterNotarius. "* ^^'mc/Jv^ 
notariatus vileomcium eft jure communi. " Et f^mjrll^. 
idem pro alio > cujus pater archarius ho(pita*> ^ Men. 
lis 9 & mercede quidem conftituta. Atque il- ^**/?»** 
la femper adjeda rarione 9 quod benigne fint 
ftatuta ifta accipienda. Alio ftatuto tradeba- 
tur de eo non recipiendoin collegium Dodo* 
rum Advocatorum > qui efle Advocatus non 
poffiL ^ Clericum» qui nequit advocare 9 re- o^r.s. 
cipiendam certe ut Do&orem > fed & veluti^*"*^* '^ 
Advocatum^ refpondtt Alciatus : quoniam idem 
ppflet per fcriptum advocare ) & coram quoque 
m multis cauffis : & hoc ftatutum fit benigne 
eitponendum. Erat aiiud ftatutum de admit* 
tendo eum > qui majorem numerum haberet 
fufiT^antem fibi. P £t eum admittendum^qui p ^fc. a. 
sequalem numerum tulerit , refpondit idem.^*"^**** 
^ Scilicet pronunciandum fit in dubio prog-^'*'* 
admiffione > quia id fit favorabiiius : ut idem ^f ^ ^ 
ait. ^ Et in duobus ftatutis ^ quorum prius rCfj^i^. 
jubet > ftari parti majori j poftcrius , aufcul.***«^^» 
tari duabus partibus de tribus : tenendum 
prius» & prasferendum pofteriori 9 etiam auia 
eflet fiivorabilius > refpondit Cephalus. ' U t ut s /. nu. 

W01V. ' Atque ad numerum fufFragiorum ^]i/^^ 
noto j quod cum ftamto alio caveretur > ut ^mi/ 9^ 
ille eledus cenferetur « qui per duas par^ 
tes ex tribus eflet eledu&^ & quidam fuffragia 
Vigintifeptem tulifletex quadraginta duobus> 

R X rcfpon- 
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refpondit Menochius y &fubfcribitDedanuSf 

hunc cenferi ele Aum. Mfenochius etiani) quod 

eleAus ab omnibus uno ommum cmfmfu^ &ille 

intelltgitur ^ qui non eft pafliis > nifi duo aut tria 

fufFragia contraria. Num defideramus majora 

adverlusfcrupulofam^fuperftitiofam) duram> 

ttutfMf. rigorofam ftatutorum interpretationem ?^ Sta- 

xS^iii ^^^^- ^^^ ^^^ intelligenda ludaice , iic dicunt 

€ui /! •- frequenter. Etfi de ifiu luiaicis ^ licet non fim lu-» 

^^if- dai I mundus eft fatis refletu$ : fed tanquam qua- 

^J^cif.9. dam mundi igmminia. ut verba fe habent Baldi. 

i.nii.i6^ . Qypd fi autem ille ab ommbus uno omnium confen^ 

4» yififi^yii intclligitur eleftus, qui tulit tamen tria vota 

m/ft^ contraria : etiam eligi ifte potefl adolefcens, cui 

defint tantum menfes ad annos exados fepten» 

decim , etfi juberetque ardtius fbitutum deeli* 

gendoeum « cui omnes uno mmtm im^eanni 

xDeds. feptendecim completi eflent. ^ Utficvaletar- 

3.f#ify:8t.guinentum de perfonis ad tempus. £cquidar« 

gumentamurtamen> aut diutius immoramur > 

qui decifiones recitavimus in terminis daras ? 

non obltant aotem > quas di&a funt > aut dici 

poffunt in contrarium: quas 6c refutata & remo* 

ta k noflra q uaeflione videri jam poffunt. Non 

cbflat,quod eftdidum de verbocompIeri,nam 

efl refponfum > intelligi completum annum fe- 

/. ^. i^ ptimum decimum in quseflione noflra.Et com« 

ttffiM. ple(renone(lexce{Ii{re> fedquidcitra.^ XJttum 

^^^^y'*' autem exceffiffe debeat quis quanusndtcimum an^ 

»4! c. de "^^ ^^ tefiamentum facete poffit » anfufficiat cm-^ 

Tinpt! i.^.ple ffe}Sic lex.implendi yerbum & inchoationem 

^ ^/aT ^^g^^fi^*^' ^ Et itaque quod de «tate contrahendi 

Temiftl' niatrimonii ajunt leges , mulierem oportereex- 

I. ' pleffe > marem cmfleffe annos > quidam & acci- 

*f^* *• P^^ potuerunt etiam de inceptis. * Qui nec 

•If^/ refutantur> quia verbum impUndi accij>i de 

fwfMh. ince* 
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incepds hon poteft> fed alias ob rationes. Favor 
eftf ne annus inceptus pro completo xllic ha- 
beatur> utplenior&rmaturiorfitdeliberatioin 
re tanta , ac in tam gravi fervirute ( ^ fic dicitur) J -^* 
matrimonii. c SicdidturinfpirituaUmatrimo-/j^^*'* 
niopropteraltiflimumprofeffionisilatum. ^ £t tkeK. d$ 
tamen coeptus dies habetur pro completo inque *^ ^^ 
matrimonio> utinteftamento. Aliqui morali- j^*f^ 
ter nec curant > five defuerint dies oAo : nam thtK. a 
moraliterdicaturcompletum^ quod parum de- JJjf'*'- 
eft. Certe fupplente xtatem prudentia jiec an- sji^ii. 
niilliccurantur. Quidfiidem diceremusnosin 
cafu noftro ? non Mecaphyfice ^ fed moraliter 
efleaccipiendum ftatutumnoftrum. Etiamrfe- 
ipicienduQi ad puerum > qui linguas > qui artes 
plures cognofcit 9 quam qui fit alius ejus xtatitf. 
Fadum eft publice periculum hujus rei non 
femel > etiam cum euet colle&or ^ & quidem 

frior > in medio verfans anni decimiquarti, 
adte nunc periculum » fi plura poteft fupra 
omnes annorum fuorum. Ego ad verbum im» 
plendi redeo. De Domino jk s u baptizato » 
cum expleflet tres annorum decadas > fcribic 
ad Trallianos Ignatius : qui nec nefdvic y 

' Ec ipfe Euangeliftade die drcumcmonis #^fj!!f*^ 

«TT twKn&nmif nt^f^ «»''» it mis/iTtiiHfnimiiUf ^ ^^ns. 

de odavo certe non praRerito » non finito. 
Et ibi fic interpres fime > quod impkri non 
fignificat prorfus expleri & eximi > fed adve* 
nifie f & indpere > atque ita frequenter ver«» 
bum implenm in fcriptura fumi. Ut fruftra 
fit alius ibidem > qui & fe & rem torquet aU- 
ten Qnid autem fi lcriptor ftatutorum) Arcfaie- 
pifcopus 9 homo verfans fcripturas > & hunc fit 
ftcutus morem fcripturarum ? homo ftudiofua 
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juris nec aliter verbum iftud acceperic^ quam 

accipiac jus in favorabiiibus 9 ccepcum pro com- 

g Rip L pleco. ^ Cerce nohis audienda func verba fe- 

r{^* cundum conditionem loquemis. Nofter&vi* 

7V^V;^/f.derurapercediftinxifle verbum CYcederekno-; 

iik. t. dgftroy dum fcribiC) Qui ^efumamdicmum cpm: 

iiir^. f^^^^^^ ^VtltfimumfrxtummntxQ^etk. Aufim 

X ff$. 6. credere 9 nec refponfurum hodie alicer funda* 

corem > fi viverec > cum nec unra hodie y nec 

camexa^ta annorum raciohabeacur» dcgradus 

mulcodciusappecuntur) &mulcofacilius con* 

h W' /• ceduncur in univerfa Academia. ^ Porro autem 

dlisk.^& communis regula eft^ & maxime condudens 

foft.zaf.cotM&iinf uciddifpoGcuminte]ligatur> quod 

j.^^M. fuiflecdifpofitum) fi fuilfecrogacum. * Atque 

s7!'dL utinir ifta regula Navarrus , dum & ipfe fequi* 

€is. 3 . cur illam opinionem de r ecipiendo nacum alibi 

Mf. ff. ^x cafu ; ecfi ftacutum j ubeac de originario : at« 

i iistt. V^^ ^li^ > ^^^^ Deus ! quam faspe» & quam ex 
gottf^t. occafionibus levioribus , quam diGtx funt io 
ill' V ^^^ noftro k nobis. £t neque hic tamen agi« 
* ^' mus de difpoficione > (ed de incerprecatione vo« 
kDitU. cabiili : quae plaufibilius obcinear. ^ Ucadmic« 
%.fnf. ly^^ declaracio $ cum di(\)oficionon admic« 
i^P^^j^ j citur. 1 nihilenim mucac dedaratia £tne(^ue 
€onf 8. dicacur juris fiftio ea nobis aftirmaca dedmcio : 
ini7/ moi. {^q euim non eft ^ fi(9tio." & juris fidio eciam 
inLri.' ipfa eft vericas, ^ Objiciebacureledio,fiveeli- 
ff.fi qmit gendo Meoochii > quod & defbrmicace quadam 
•»ti/;r4».cflet afFedus: propter quam Levicico juread 
ni^\ minifterium alcaris • qiiod cupiebat Menochia* 
fnr izj. nus> cligi non pocuiflet. Inquit Menochius j 
o A//. quocl hodie non habetur tanu racio deformica- 
90fA.i. ^i^^ £^ ij^^ jjp^ ^ QQj^ haberi hodie cancam 

cemporum racionem > cum & Baccalaurei 
plurimi funt $ ifte & Magifter ficri potuerit 

ante 
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ante iftam astacem y in qua dc Grammaticis fblis 
inccrrogari eligendos jubetftatutum. Rigoro- 
fum ftatutum > fi non vult admitti fcholarem 
Collegiihujus , nifiquiP pcr juscommune jam p^*^* 
creariDodor poteft, adeoqueinCoUegioefle^/^^Jj^^ 
DoAorum : qui poteft alia obire munera in ipCzdeU^. 
republica. At neque ri^or prsefumendus eft > 
neque ftatutum rigorofum. ^ £tenimrigorjusqi>faitf. 
eft fubtile » feverum » fumma injuria , fumma J ""^* 
crux>&c. QuidprdetereaPaccepcumhealitereft ^' 
ftatutum ha^enus ^ quam ego dico accipien« 
dum ? Oftendatur de rejedione aliquorumfo- 
lemni , quia non excefierint annum feptimum 
decimum ^ utcunque agerenc annum fepti- 
mumdecimum. Facilius fucric oftendere'« qui 
admifii func juniorcs, Spedtio fiac. Egofileo, 
quod frequentiffime hic auditur, ^ quod fre- ' ^!f *'^'*- 
qucntiffime Tolofx folitumfieri, & Avenio- J-^*^^*^' 
ni) ucquis Collegio renunciec, accepta pecu-/iV./ 
nia: in quo&fit contra ftatuta, 6cadmittitur 
crimen magnum Simoniae. Caeterum ftacuca 
fervantur religiofiffime > rigorofiffime i ad yer- 
borum apices camen ^ ubi loca contribuenda 
func gracis. Ec neque gracias pacris rogantis, me- 
ricique non pefilime de Acadcmia > quid cribue* 
cur? & ncquc graciae Rcgis, quiiterum, &de 
nota mcliori jubet, pucrum recipi , aiFcrctur 
ultrohoc? Sc nequejuftitias aurcultabicur,quam 
oftcndi liquidam pro pucro ? * lufta inrerprcta- « Ceph. 
cio praevalcc & propriae fignificacioni. luftam ^^[]^^*' 
cgo oftcndi incerprecacionem > uc in cafu noftro e. \!n \ f . 
annus coeptus accipiatur pro compleco; {iju-dfconfii:. 
ftumeft,quodcxjureeft; & juriseaintcrprc- 
catio eft. ^ Audtoritas autem juris & dat voca- « ^fci. 
bulis vcram ac propriam fignificationem. Ec ^'^*' ^^ 
haec fumcnda cxaudtorkace Icgcm ftacuentis , deccnftt: 

R 4- quod 
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quo4taIevocabuIum fiirdebeat intelliffi in tali- 

d fTma. '^^*' " ^^^ ^^ dicendum , quod cafus fidlus iftc 
«^j. ' eft > cum inchoacum habetur pro impleto. nam 
cx quo efle cale > & haberi pro caliieft hic expref* 
fe K (ingulariter ordinatum> debent pari jure 
cenferL Quas Ancharanus ad ftatutum vetans • 
quem efle de magiftratu > niii fit originarius ci« 
vis: utpoflitde magiftratu efle Titiusi quire* 
ceptus in d vitatem cum claufiila) quodnabea* 
turpro originarioquoadomnia. Sed buicfcru- 

?uio de fidnone l^s etiam fupra refponfum eft* 
h non obftet, quod idem Ancharanus ^ &aiii 
'• *' ' • (fi quis hoc objiceret)dicunt4n ftatutis non fuf- 
' ''* ficere> haberijpro uU ^ nifi fit cale , qualeftatu* 
tum requirit. Et tandem dici hic poteft> annum 
feptimumdccimum capiendum ab ultimoadu 
eledionis^ qui eftpoftannum probationis; & 
cum ifte adolefcens eritpermenfes ultrafepti* 
mum decimum quod enim de hac astate cavec 
ftatutum>ftatim ^ principio fadendx eledionisi 
non ramendicit ) quod ifta actasdefideretur^ & 
didt fadendam eIe(Sbionem modo & fbrma > dc 
provifionibusinfra fcriptis : adeoque (quodeft 
obfervandum ) unum a&um facit cotam ele* 
^ionem > in quam adprobatio induditur ^ an- 
rus adprobationis. £t adum tamen id urgere % 
quia fuperiora func ionge certi(Iima« 
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THE CLASSICS OF INTERNATIONAL LAW 

This series, which includes the cUssic works connected with the history and develop- 
ment of international law, was undertaken by the Carnegie Institution of Washington 
'in 1906, at the suggestion of Mr. James Brown Scott, then Solicitor for the Department 
of State, under whose supervision as General Editor the series has since been published. 
On January i, 191 7, the project was transferred to the Carnegie Endowment tor Inter- 
national Peace and the publication of the series is being continued by the £ndowment's 
Division of International Law, of which the General Editor of the Classics is the 
Director. 

The republication of these classics has been undertaken principally on account of 
the difficulty of procuring the texts in convenient form for scientific study. The text of 
each author is reproduced photographically, so as to lay the source before the reader 
without the mistakes which creep into a newly printed text. An introduction is prefixed 
to each work, giving the necessary biographical details concerning its author and stating 
the importance of the text and its place in international law. Tables of errata in the 
original are added when necessary, and notes to clear up doubts and ambiguities or to 
correct mistakes in the text are supplied. Each of the Classics is specially edited by an 
expert in international law and is accompanied by an English version made expressly 
for the series hy a competent translator. 

The following works have appeared and are now on sale. The price is indicated 
for each work. They can be obtamed by remittance to the publishers, either the Claren- 
don Press, Oxford, England, or the Oxford University Press, American Branch, 35 West 
32d Street, New York, N. Y., who are the regular selling agents for the Clarendon 
Press in this country. 

Ayala, Balthazar: De Jure et Officiis Bellicis et Disciplina Militari. Edited by John 
Westlake. 2 vols. 1912. Price, $7.00. [No. 2 of the series.] 

Vol I. A Photographic Reproduction of the Edition of 1582, with portrait of Ayala, 
Introduction by John Westlake, etc xxvii -f- 226 p. 

Vol. II. A Translation of the Text, by John Pawley Bate. xii-f-<^50 p. 

Gentili, Alberico: Hispanicae Advocationis Libri Duo. 2 vols. 1921. [No. 9 of the 
series.] 

Vol. I. A Photographic Reproduction of the Edition of x66z, with an Introduction by 
Frank Frost Abbott and a List of Errata. 

Vol. II. A Translation of the Text, by Frank Frost Abbott, with an Index of Authors 
prepared by Arthur Williams. 

Legnano, Giovanni da: De Bello, De Rejpraesaliis et De Duello. Edited by Sir T. 
Erskine HoUand. z vol. Z917. xxxiii-i-458 p. Price, 42S. 6d. in Great Britain; 
$z3.oo in the United States. ^No. 8 of the series.] 

1. Collotype of the Bologna Manuscript of circa ^390, with Extended and Revised Text 

of Same, Introduction, List of Authorities Ctted, etc, by Sir T. Erskine Holland, 
together with Photograph of Legnano's Tomb. 

2. A Translation of the Text, by J. L. Brierly. 

3. A Photographic Reproduction of the First Edition (Z477). 

Rachel, Samuel: De Jure Naturae et Gentium Dissertationes. Edited by Ludwig von 
Bar. 2 vols. Z9Z6. Price, $4.00. [No. 5 of the series.] 

Vol. I. A Photographic Reproduction of the Edition of Z676, with portrait of Rachel, 
Introduction by Ludwig von Bar, and List of Errata. z6a-f-x4~335 P> 

Vol. II. A Translation of the Text, by John Pawley Bate, with Index of Authors 
cited. z6a -{- iv + 233 p. 

Teztor, Johann Wolf^ang: Synopsis Juris Gentium. Edited by Ludwig von Bar. 
2 vols. Z9z6. Price, $4.00. [No. 6 of the series.] 

Vol. I. A Photographic Reproduction of the First Edition (z68o), with portrait of 
Textor, Introduction by Ludwig von Bar, and List of Errata. 28a -)- vi -|- Z48 -)- 
z68 p. 

Vol. II. A Translation of the Text, by John Pawley Bate, with Index of Authors 
Cited. 26a 4- V -|- 349 p. 



Vattel, E. de: Le Droit des Gens. 3 toIb. 19x6. Price, $8.oa [No. 4 of the series.] 

Vol. I. A Photographic ReproductioD of Books I and II of the First Edition (1758), 
with portrait of Vattel aad Introduction by Albert de Lapradelle. lix + 54' p- 

Vol. II. A Photographic Reproduction of Books III and IV of the First Edition (1758). 
xxiv + 376 p. 

Vol. III. A Translation of the Text, by Charles G. Fenwick, with translation (by 
G. D. Gregory) of Introduction by Albert de Lapradelle. Ixzzviii + 398 p. 

Victoria, Franciscus de: Relectiones: De Indis and De lure Belli. Edited by Ernest 
Nys. z Tol. 19x7. 500 p. Price, $34X>. [No. 7 of the series.] 

z. Introduction by Ernest Nys, and Translation of Same, by John Pawley Bate. 

2. A Translation of the Text, by John Pawley Bate. 

3. Revised Text, with Pref atory Remarks, List of Errata, and Index of Authors Cited, 

by Herbert F. Wright 

4. A Photographic Reproduction of $imon's Edition (1696). 

Zouche, Richard: Juris et Judicii Fecialis, sive, Juris inter Gentes, et Quaestionum de 
Eodem ExpHcatio. Edited by Sir T. Erskine HoIIand. 3 vols. 1911. PricCi $4.oa 
[No. z of the series.] 

Vol. I. A Photographic Reproduction of the First Edition (Z650), with Introduction, 
List of Errata, and Table of Authors, by Sir T. Erskine Holland, together with 
portrait of Zouche. xvi + 204 p. 

Vol. II. A Translation of the Text, by J. L. Brierly. xvii + 186 p. 

(/« Press) 

fiynkershoek, Comelius van: De Dominio Maris. i vol. [No. 11 of the series.] 
z. Introduction by James Brown Scott. 

2. A Translation of the Text, by Ralph Vap Deman Magoffin. 

3. A Photographic Reproductioo of the Edition of 1744. 

Gentili, Alberico: De Legationibus Libri Tres. [No. za of the series.] 
z. Introduction by Ernest Nys. 
3. A Translation of the Text, by Gordon J. Laing. 
3. A Photographic Reproduction of the Edition of Z594. 

Grotius, Hngo: De Jure Belli ac Pacis. [No. 3 of the series.] 

z. A Translation of the Text, by Francis W. Kelsey, with the assistance of Henry A. 
Sanders and Arthur E. Boak. 

3. A Photographic Reproduction of the Edition of Z646. 

Pufendorf, Samuel von: De Officio Hominis et Civis Juxta Legem Naturalem Libri Duo. 
[No. zo of the series.] 

z. Introduction by James Brown Scott. 

2. A Translation of the Text, by Frank Gardner Moore. 

3. A Photographic Reproduction of the Edition of z682. 

Vi^ol£F, Christian von: Jus Gentium Methodo Scientiiica Pertractatum. 
z. Introduction by Otfried Nippold, and Translation of Same by Francis J. Hemelt. 

2. A Translation of the Text, by Joseph H. Drake. 

3. A Photographic Reproduction of the Edition of Z764. 
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